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Mental Capacity Act 2005
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UK Statutes Crown Copyright. Reproduced by permission of the Controller of Her Majesty's Stationery Office.

An Act to make new provision relating to persons who lack capacity; to establish a superior court
of record called the Court of Protection in place of the office of the Supreme Court called by that
name; to make provision in connection with the Convention on the International Protection of
Adults signed at the Hague on 13th January 2000; and for connected purposes.

[7th April 2005]

BE IT ENACTED by the Queen's most Excellent Mg esty, by and with the advice and consent of
the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the
authority of the same, as follows.—

PART 1

PERSONSWHO LACK CAPACITY
The principles

1 Theprinciples
(1) Thefollowing principles apply for the purposes of thisAct.
(2) A person must be assumed to have capacity unlessit is established that he lacks capacity.

(3) A personisnot to be treated as unable to make a decision unless all practicable steps to help
him to do so have been taken without success.

(4) A personisnot to betreated as unable to make a decision merely because he makes an unwise
decision.

(5) Anact done, or decision made, under thisAct for or on behalf of a person who lacks capacity
must be done, or made, in his best interests.

(6) Beforethe act isdone, or the decision is made, regard must be had to whether the purpose for
which it is needed can be as effectively achieved in a way that is less restrictive of the person's
rights and freedom of action.
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Preliminary

2 Peoplewho lack capacity

(1) For the purposes of this Act, a person lacks capacity in relation to a matter if at the material
time heis unable to make adecision for himself in relation to the matter because of an impairment
of, or adisturbance in the functioning of, the mind or brain.

(2) It does not matter whether the impairment or disturbance is permanent or temporary.

(3) A lack of capacity cannot be established merely by reference to—
(@) aperson'sage or appearance, or
(b) acondition of his, or an aspect of his behaviour, which might lead others to make
unjustified assumptions about his capacity.

(4) In proceedings under this Act or any other enactment, any question whether a person lacks
capacity within the meaning of this Act must be decided on the balance of probabilities.

(5) No power which aperson (“D”) may exercise under thisAct—
(@) inrelation to a person who lacks capacity, or
(b) where D reasonably thinks that a person lacks capacity,
Isexercisable in relation to a person under 16.

(6) Subsection (5) is subject to section 18(3).
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3 Inability to make decisions

(1) For the purposes of section 2, aperson isunable to make adecision for himself if heisunable—
(@) to understand the information relevant to the decision,
(b) toretain that information,
(c) touseor weigh that information as part of the process of making the decision, or
(d) to communicate his decision (whether by talking, using sign language or any other
means).

(2) A personisnot to be regarded as unable to understand the information relevant to a decision
if heis able to understand an explanation of it given to him in a way that is appropriate to his
circumstances (using simple language, visual aids or any other means).

(3) Thefact that a person is able to retain the information relevant to a decision for a short period
only does not prevent him from being regarded as able to make the decision.

(4) Theinformation relevant to a decision includes information about the reasonably foreseeable
consequences of—

(@) deciding one way or another, or

(b) failing to make the decision.
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4 Bestinterests

(1) Indetermining for the purposes of thisAct what isin aperson’s best interests, the person making
the determination must not make it merely on the basis of—
(@) the person's age or appearance, or
(b) acondition of his, or an aspect of his behaviour, which might lead others to make
unjustified assumptions about what might be in his best interests.

(2) The person making the determination must consider al the relevant circumstances and, in
particular, take the following steps.

(3) He must consider—
(@) whether it islikely that the person will at some time have capacity in relation to the
matter in question, and
(b) if it appearslikely that he will, when that is likely to be.

(4) He must, so far as reasonably practicable, permit and encourage the person to participate, or
to improve his ability to participate, as fully as possible in any act done for him and any decision
affecting him.

(5) Wherethe determination relatesto life-sustaining treatment he must not, in considering whether
thetreatment isin the best interests of the person concerned, be motivated by adesireto bring about
his death.

(6) He must consider, so far asis reasonably ascertainable—
(@) theperson'spast and present wishes and feelings (and, in particular, any relevant written
statement made by him when he had capacity),
(b) thebeliefsand valuesthat would be likely to influence hisdecision if he had capacity,
and
(c) theother factors that he would be likely to consider if he were able to do so.

(7) He must take into account, if it is practicable and appropriate to consult them, the views of—
(@) anyone named by the person as someone to be consulted on the matter in question or
on matters of that kind,

(b) anyone engaged in caring for the person or interested in his welfare,

(c) any donee of alasting power of attorney granted by the person, and

(d) any deputy appointed for the person by the court,
as to what would be in the person's best interests and, in particular, as to the matters mentioned in
subsection (6).

(8) Thedutiesimposed by subsections (1) to (7) also apply in relation to the exercise of any powers
which—
(@) areexercisable under alasting power of attorney, or
(b) are exercisable by a person under this Act where he reasonably believes that another
person lacks capacity.
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(9) Inthecaseof an act done, or adecision made, by aperson other than the court, thereis sufficient
compliance with this section if (having complied with the requirements of subsections (1) to (7))
he reasonably believesthat what he does or decidesisin the best interests of the person concerned.

(10) *“Life-sustaining treatment” means treatment which in the view of a person providing health
care for the person concerned is necessary to sustain life.

(11) “Relevant circumstances’ are those—
(@) of which the person making the determination is aware, and
(b) which it would be reasonable to regard as relevant.
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[4A Restriction on deprivation of liberty
(1) ThisAct does not authorise any person (“D”) to deprive any other person (“P’) of his liberty.

(2) But that is subject to—
(@) thefollowing provisions of this section, and
(b) section 4B.

(3) D may deprive P of hisliberty if, by doing so, D is giving effect to a relevant decision of the
court.

(4) A relevant decision of the court isadecision made by an order under section 16(2)(a) inrelation
to amatter concerning P's persona welfare.

(5) D may deprive P of his liberty if the deprivation is authorised by Schedule A1 (hospital and
care home residents: deprivation of liberty).

]1

[4B Deprivation of liberty necessary for life-sustaining treatment etc

(1) If thefollowing conditions are met, D is authorised to deprive P of hisliberty while adecision
as respects any relevant issue is sought from the court.

(2) Thefirst condition isthat thereis a question about whether D is authorised to deprive P of his
liberty under section 4A.

(8) The second condition is that the deprivation of liberty—
(@ iswholly or partly for the purpose of—
(i) giving P life-sustaining treatment, or
(i) doing any vital act, or
(b) consistswhoally or partly of—
(i) giving P life-sustaining treatment, or
(i) doing any vital act.

1 Added by Mental Health Act 2007 c. 12 Pt 2 ¢.2 s.50(2) (April 1, 2009)
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(4) Thethird condition isthat the deprivation of liberty is necessary in order to—
(@) givethe life-sustaining treatment, or
(b) dothevital act.

(5) A vital act isany act which the person doing it reasonably believes to be necessary to prevent
a serious deterioration in P's condition.

]2

5 Actsin connection with care or treatment

(1) If aperson (“D”) does an act in connection with the care or treatment of another person (“P"),
the act is one to which this section appliesif—
(@) before doing the act, D takes reasonable steps to establish whether P lacks capacity in
relation to the matter in question, and
(b) when doing the act, D reasonably believes—
(i) that Placks capacity in relation to the matter, and
(if) that it will bein P's best interests for the act to be done.

(2) D does not incur any liability in relation to the act that he would not have incurred if P—
(@) had had capacity to consent in relation to the matter, and
(b) had consented to D's doing the act.

(3) Nothing in this section excludes a person's civil liability for loss or damage, or his criminal
liability, resulting from his negligence in doing the act.

(4) Nothing in this section affects the operation of sections 24 to 26 (advance decisions to refuse
treatment).

Commencement
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6 Section 5 acts: limitations

(1) If D doesan act that isintended to restrain P, it is not an act to which section 5 applies unless
two further conditions are satisfied.

(2) Thefirst condition isthat D reasonably believes that it is necessary to do the act in order to
prevent harm to P,

(3) The second isthat the act is a proportionate response to—
(@) thelikelihood of P's suffering harm, and
(b) the seriousness of that harm.

(4) For the purposes of this section D restrains P if he—
(@) uses, or threatens to use, force to secure the doing of an act which P resists, or
(b) restricts P'sliberty of movement, whether or not P resists.

G [..I

2 Added by Mental Health Act 2007 c. 12 Pt 2 ¢.2 s.50(2) (April 1, 2009)
¥ Repealed by Mental Health Act 2007 c. 12 Sch.11(10) para.1 (April 1, 2009)
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(6) Section 5 does not authorise a person to do an act which conflicts with adecision made, within
the scope of his authority and in accordance with this Part, by—

(@) adonee of alasting power of attorney granted by P, or

(b) adeputy appointed for P by the court.

(7) But nothing in subsection (6) stops a person—
(@) providing life-sustaining treatment, or
(b) doing any act which he reasonably believes to be necessary to prevent a serious
deterioration in P's condition,

while a decision as respects any relevant issue is sought from the court.

Commencement
Pt 1s. 6(1)-(7)(b): October 1, 2007 (SI 2007/1897 art. 2(1)(a))

7 Payment for necessary goods and services

(1) If necessary goods or services are supplied to a person who lacks capacity to contract for the
supply, he must pay areasonable price for them.

(2) “Necessary” means suitable to a person's condition in life and to his actual requirements at
the time when the goods or services are supplied.

Commencement
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8 Expenditure

(1) If anact to which section 5 applies involves expenditure, it is lawful for D—
(@) topledge P's credit for the purpose of the expenditure, and
(b) to apply money in P's possession for meeting the expenditure.

(2) If the expenditureisbornefor Pby D, it islawful for D—
(@) toreimburse himself out of money in P's possession, or
(b) to be otherwise indemnified by P.

(8) Subsections (1) and (2) do not affect any power under which (apart from those subsections) a
person—

(@) haslawful control of P'smoney or other property, and

(b) has power to spend money for P's benefit.

Commencement
Pt 1s. 8(1)-(3)(b): October 1, 2007 (SI 2007/1897 art. 2(1)(a))



Mental Capacity Act 2005 Page 7

Lasting powers of attorney

9 Lasting powersof attorney

(1) A lasting power of attorney is a power of attorney under which the donor (*P’) confers on the
donee (or donees) authority to make decisions about all or any of the following—

(@) P'spersona welfare or specified matters concerning P's persona welfare, and

(b) P'sproperty and affairs or specified matters concerning P's property and affairs,
and which includes authority to make such decisions in circumstances where P no longer has

capacity.
(2) A lasting power of attorney is not created unless—
(@) section 10 iscomplied with,
(b) aninstrument conferring authority of the kind mentioned in subsection (1) ismade and
registered in accordance with Schedule 1, and
(c) atthetimewhen P executestheinstrument, P hasreached 18 and has capacity to execute
it.
(3) Aninstrument which—
(@) purportsto create alasting power of attorney, but
(b) does not comply with this section, section 10 or Schedule 1,
confers no authority.

(4) Theauthority conferred by alasting power of attorney is subject to—
(@) the provisions of this Act and, in particular, sections 1 (the principles) and 4 (best
interests), and
(b) any conditions or restrictions specified in the instrument.

Commencement
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10 Appointment of donees

(1) A donee of alasting power of attorney must be—
(@ anindividua who has reached 18, or
(b) if the power relates only to P's property and affairs, either such an individual or atrust
corporation.

(2) Anindividual who is bankrupt may not be appointed as donee of alasting power of attorney
in relation to P's property and affairs.

(3) Subsections (4) to (7) apply in relation to an instrument under which two or more persons are
to act as donees of alasting power of attorney.

(4) Theinstrument may appoint them to act—
(@ jointly,
(b) jointly and severally, or
(c) jointly inrespect of some matters and jointly and severally in respect of others.
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(5) Totheextenttowhichit doesnot specify whether they areto act jointly or jointly and severally,
the instrument is to be assumed to appoint them to act jointly.

(6) If they areto act jointly, afailure, as respects one of them, to comply with the requirements of
subsection (1) or (2) or Part 1 or 2 of Schedule 1 prevents a lasting power of attorney from being
created.

(7) If they are to act jointly and severally, afailure, as respects one of them, to comply with the
requirements of subsection (1) or (2) or Part 1 or 2 of Schedule 1—
(@) prevents the appointment taking effect in his case, but
(b) does not prevent alasting power of attorney from being created in the case of the other
or others.

(8) Aninstrument used to create a lasting power of attorney—
(@) cannot give the donee (or, if more than one, any of them) power to appoint a substitute
or successor, but
(b) may itself appoint a person to replace the donee (or, if more than one, any of them) on
the occurrence of an event mentioned in section 13(6)(a) to (d) which has the effect of
terminating the donee's appointment.

Commencement
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11 Lasting powersof attorney: restrictions

(1) A lasting power of attorney does not authorise the donee (or, if more than one, any of them)
to do an act that isintended to restrain P, unless three conditions are satisfied.

(2) Thefirst condition isthat P lacks, or the donee reasonably believes that P lacks, capacity in
relation to the matter in question.

(3) The second is that the donee reasonably believes that it is necessary to do the act in order to
prevent harm to P,

(4) Thethird isthat the act is a proportionate response to—
(@) thelikelihood of P's suffering harm, and
(b) the seriousness of that harm.

(5) For the purposes of this section, the donee restrains P if he—
(@) uses, or threatens to use, force to secure the doing of an act which P resists, or
(b) restricts P'sliberty of movement, whether or not P resists,

or if he authorises another person to do any of those things.

@®[..1°

(7) Where alasting power of attorney authorises the donee (or, if more than one, any of them) to
make decisions about P's personal welfare, the authority—
(@) does not extend to making such decisions in circumstances other than those where P
lacks, or the donee reasonably believes that P lacks, capacity,
(b) issubject to sections 24 to 26 (advance decisions to refuse treatment), and

4 Repealed by Mental Health Act 2007 c. 12 Sch.11(10) para.1 (April 1, 2009)
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(c) extendsto giving or refusing consent to the carrying out or continuation of atreatment
by a person providing health care for P,

(8) But subsection (7)(c)—
(@) doesnot authorise the giving or refusing of consent to the carrying out or continuation
of life-sustaining treatment, unless the instrument contains express provision to that effect,
and
(b) issubject to any conditions or restrictions in the instrument.

Commencement
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12 Scope of lasting power s of attorney: gifts

(1) Where alasting power of attorney confers authority to make decisions about P's property and
affairs, it does not authorise a donee (or, if more than one, any of them) to dispose of the donor's
property by making gifts except to the extent permitted by subsection (2).

(2) The donee may make gifts—
(@) oncustomary occasionsto persons (including himself) who arerelated to or connected
with the donor, or
(b) to any charity to whom the donor made or might have been expected to make gifts,
if the value of each such gift is not unreasonable having regard to all the circumstances and, in
particular, the size of the donor's estate.

(3) “Customary occasion” means—
(@) theoccasion or anniversary of abirth, amarriage or theformation of acivil partnership,
or
(b) any other occasion on which presents are customarily given within families or among
friends or associates.

(4) Subsection (2) is subject to any conditions or restrictions in the instrument.

Commencement
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13 Revocation of lasting power s of attorney etc.

(1) Thissection appliesif—
(@) P hasexecuted an instrument with aview to creating a lasting power of attorney, or
(b) alasting power of attorney is registered as having been conferred by P,

and in this section references to revoking the power include revoking the instrument.

(2) P may, at any time when he has capacity to do so, revoke the power.
(3) P'sbankruptcy revokes the power so far asit relates to P's property and affairs.

(4) But where Pis bankrupt merely because an interim bankruptcy restrictions order has effect in
respect of him, the power is suspended, so far as it relates to P's property and affairs, for so long
asthe order has effect.
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(5) The occurrence in relation to a donee of an event mentioned in subsection (6)—
(@) terminates his appointment, and
(b) except in the cases given in subsection (7), revokes the power.

(6) Theeventsare—
(@) thedisclaimer of the appointment by the donee in accordance with such requirements
as may be prescribed for the purposes of this section in regulations made by the Lord
Chancellor,
(b) subject to subsections (8) and (9), the death or bankruptcy of the donee or, if the donee
Isatrust corporation, its winding-up or dissolution,
(c) subject to subsection (11), the dissolution or annulment of amarriage or civil partnership
between the donor and the donee,
(d) thelack of capacity of the donee.

(7) The casesare-
(@) thedoneeisreplaced under the terms of the instrument,
(b) heisone of two or more persons appointed to act as donees jointly and severaly in
respect of any matter and, after the event, thereis at least one remaining donee.

(8) The bankruptcy of a donee does not terminate his appointment, or revoke the power, in so far
as his authority relates to P's personal welfare.

(9) Wherethedoneeisbankrupt merely because an interim bankruptcy restrictions order has effect
in respect of him, his appointment and the power are suspended, so far asthey relate to P's property
and affairs, for so long as the order has effect.

(10) Wherethe doneeisone of two or more appointed to act jointly and severally under the power
in respect of any matter, the reference in subsection (9) to the suspension of the power is to its
suspension in so far asit relates to that donee.

(11) The dissolution or annulment of a marriage or civil partnership does not terminate the
appointment of adonee, or revoke the power, if the instrument provided that it was not to do so.

Commencement
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14 Protection of donee and othersif no power created or power revoked

(1) Subsections (2) and (3) apply if—
(@) aninstrument has been registered under Schedule 1 as alasting power of attorney, but
(b) alasting power of attorney was not created,

whether or not the registration has been cancelled at the time of the act or transaction in question.

(2) A donee who actsin purported exercise of the power does not incur any liability (to P or any
other person) because of the non-existence of the power unless at the time of acting he—
(@) knowsthat alasting power of attorney was not created, or
(b) isawareof circumstanceswhich, if alasting power of attorney had been created, would
have terminated his authority to act as a donee.
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(3) Any transaction between the donee and another person is, in favour of that person, asvalid as
if the power had been in existence, unless at the time of the transaction that person has knowledge
of amatter referred to in subsection (2).

(4) If theinterest of apurchaser depends on whether atransaction between the donee and the other
person was valid by virtue of subsection (3), it isconclusively presumed in favour of the purchaser
that the transaction was valid if—
(@) the transaction was completed within 12 months of the date on which the instrument
was registered, or
(b) the other person makes a statutory declaration, before or within 3 months after the
completion of the purchase, that he had no reason at the time of the transaction to doubt
that the donee had authority to dispose of the property which was the subject of the
transaction.

(5) Inits application to a lasting power of attorney which relates to matters in addition to P's
property and affairs, section 5 of the Powers of Attorney Act 1971 (c. 27) (protection where power
Is revoked) has effect asif references to revocation included the cessation of the power in relation
to P's property and affairs.

(6) Wheretwo or more donees are appointed under alasting power of attorney, this section applies
asif references to the donee were to all or any of them.

Commencement
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General powers of the court and appointment of deputies

15 Power to make declarations

(1) The court may make declarations as to—
(@) whether aperson has or lacks capacity to make a decision specified in the declaration;
(b) whether a person has or lacks capacity to make decisions on such matters as are
described in the declaration;
(c) thelawfulnessor otherwise of any act done, or yet to be done, in relation to that person.

(2) “Act” includes an omission and a course of conduct.

Commencement
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16 Powersto make decisions and appoint deputies: general

(1) Thissection appliesif aperson (*P") lacks capacity in relation to amatter or matters concerning—
(@) P'spersona welfare, or
(b) P'sproperty and affairs.

(2) The court may—
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(@) by making an order, make the decision or decisions on P's behalf in relation to the
matter or matters, or

(b) appoint aperson (a“deputy”) to make decisions on P's behalf in relation to the matter
or matters.

(3) The powers of the court under this section are subject to the provisions of this Act and, in
particular, to sections 1 (the principles) and 4 (best interests).

(4) When deciding whether itisin P's best intereststo appoint a deputy, the court must have regard
(in addition to the matters mentioned in section 4) to the principles that—
(@) adecision by the court is to be preferred to the appointment of a deputy to make a
decision, and
(b) the powers conferred on a deputy should be as limited in scope and duration as is
reasonably practicable in the circumstances.

(5) The court may make such further orders or give such directions, and confer on a deputy such
powers or impose on him such duties, as it thinks necessary or expedient for giving effect to, or
otherwise in connection with, an order or appointment made by it under subsection (2).

(6) Without prejudice to section 4, the court may make the order, give the directions or make the
appointment on such terms as it considers are in P's best interests, even though no application is
before the court for an order, directions or an appointment on those terms.

(7) Anorder of the court may be varied or discharged by a subsequent order.

(8) The court may, in particular, revoke the appointment of a deputy or vary the powers conferred
on himiif it is satisfied that the deputy—
(@) hasbehaved, or is behaving, in away that contravenes the authority conferred on him
by the court or isnot in P's best interests, or
(b) proposes to behave in away that would contravene that authority or would not be in
P's best interests.

Commencement
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[16A Section 16 powers. Mental Health Act patientsetc

(1) If apersonisineligible to be deprived of liberty by this Act, the court may not include in a
welfare order provision which authorises the person to be deprived of hisliberty.

(2) If-
(@) awelfare order includes provision which authorises a person to be deprived of his
liberty, and
(b) that person becomesineligible to be deprived of liberty by thisAct,

the provision ceases to have effect for as long as the person remains ineligible.

(3) Nothingin subsection (2) affectsthe power of the court under section 16(7) to vary or discharge
the welfare order.

(4) For the purposes of this section—
(@) Schedule 1A applies for determining whether or not P is ineligible to be deprived of
liberty by thisAct;
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(b) “welfare order” means an order under section 16(2)(a).

]5

17 Section 16 powers. personal welfare

(1) The powers under section 16 as respects P's personal welfare extend in particular to—
(@) decidingwhere Pistolive;
(b) deciding what contact, if any, P isto have with any specified persons;
(c) making an order prohibiting a named person from having contact with P;
(d) giving or refusing consent to the carrying out or continuation of atreatment by a person
providing health care for P;
(e) giving adirection that a person responsible for P's health care allow a different person
to take over that responsibility.

(2) Subsection (1) issubject to section 20 (restrictions on deputies).

Commencement
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18 Section 16 powers. property and affairs

(1) The powers under section 16 as respects P's property and affairs extend in particular to—
(@) the control and management of P's property;
(b) the sale, exchange, charging, gift or other disposition of P's property;
(c) theacquisition of property in P's name or on P's behalf;
(d) the carrying on, on P's behalf, of any profession, trade or business;
(e) thetaking of adecision whichwill have the effect of dissolving a partnership of which
Pisamember;
(f) thecarrying out of any contract entered into by P,
(9) thedischarge of P'sdebtsand of any of P's obligations, whether legally enforceable or
not;
(h) the settlement of any of P's property, whether for P'sbenefit or for the benefit of others;
(i) theexecution for P of awill;
() theexerciseof any power (including apower to consent) vested in Pwhether beneficially
or astrustee or otherwise;
(k) the conduct of legal proceedingsin P's name or on P's behalf.

(2) No will may be made under subsection (1)(i) at atime when P has not reached 18.

(3) The powers under section 16 as respects any other matter relating to P's property and affairs
may be exercised even though P has not reached 16, if the court considersit likely that P will still
lack capacity to make decisions in respect of that matter when he reaches 18.

(4) Schedule 2 supplements the provisions of this section.

(5) Section 16(7) (variation and discharge of court orders) is subject to paragraph 6 of Schedule
2.

5 Added by Mental Health Act 2007 c. 12 Pt 2 ¢.2 s.50(3) (April 1, 2009)
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(6) Subsection (1) issubject to section 20 (restrictions on deputies).

Commencement
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19 Appointment of deputies

(1) A deputy appointed by the court must be—
(@ anindividua who has reached 18, or
(b) asrespects powersin relation to property and affairs, an individual who has reached
18 or atrust corporation.

(2) The court may appoint an individual by appointing the holder for the time being of a specified
office or position.

(3) A person may not be appointed as a deputy without his consent.

(4) The court may appoint two or more deputies to act—
(@ jointly,
(b) jointly and severally, or
(c) jointly inrespect of some matters and jointly and severally in respect of others.

(5) When appointing a deputy or deputies, the court may at the same time appoint one or more
other persons to succeed the existing deputy or those deputies—
(@) 1nsuch circumstances, or on the happening of such events, as may be specified by the
court;
(b) for such period as may be so specified.

(6) A deputy isto betreated as P's agent in relation to anything done or decided by him within the
scope of his appointment and in accordance with this Part.

(7) Thedeputy is entitled—
(@) to be reimbursed out of P's property for his reasonable expenses in discharging his
functions, and
(b) if the court so directs when appointing him, to remuneration out of P's property for
discharging them.

(8) The court may confer on a deputy powers to—
(@) take possession or control of all or any specified part of P's property;
(b) exercisedl or any specified powersin respect of it, including such powers of investment
as the court may determine.

(9) The court may require a deputy—
(@) togiveto the Public Guardian such security asthe court thinksfit for the due discharge
of hisfunctions, and
(b) to submit to the Public Guardian such reports at such times or at such intervals as the
court may direct.

Commencement
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20 Restrictionson deputies

(1) A deputy does not have power to make a decision on behalf of Pin relation to a matter if he
knows or has reasonable grounds for believing that P has capacity in relation to the matter.

(2) Nothingin section 16(5) or 17 permits a deputy to be given power—
(@) to prohibit a named person from having contact with P,
(b) todirect apersonresponsiblefor P'sheath careto allow adifferent person to take over
that responsibility.

(3) A deputy may not be given powers with respect to—
(@) thesettlement of any of P'sproperty, whether for P's benefit or for the benefit of others,
(b) the execution for P of awill, or
(c) theexerciseof any power (including apower to consent) vested in Pwhether beneficially
or astrustee or otherwise.

(4) A deputy may not be given power to make a decision on behalf of P which isinconsistent with
a decision made, within the scope of his authority and in accordance with this Act, by the donee
of alasting power of attorney granted by P (or, if there is more than one donee, by any of them).

(5) A deputy may not refuse consent to the carrying out or continuation of life-sustaining treatment
inrelationto P.

(6) The authority conferred on a deputy is subject to the provisions of thisAct and, in particular,
sections 1 (the principles) and 4 (best interests).

(7) A deputy may not do an act that isintended to restrain P unless four conditions are satisfied.

(8) Thefirst condition isthat, in doing the act, the deputy is acting within the scope of an authority
expressly conferred on him by the court.

(9) Thesecond isthat P lacks, or the deputy reasonably believes that P lacks, capacity in relation
to the matter in question.

(10) Thethird isthat the deputy reasonably believes that it is necessary to do the act in order to
prevent harm to P,

(11) Thefourthisthat the act is a proportionate response to—
(@ thelikelihood of P's suffering harm, [and] °
(b) the seriousness of that harm.

(12) For the purposes of this section, adeputy restrains P if he—
(@) uses, or threatens to use, force to secure the doing of an act which P resists, or
(b) restricts P'sliberty of movement, whether or not P resists,

or if he authorises another person to do any of those things.

13)[...1

Commencement
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®  Word substituted by Mental Health Act 2007 c. 12 Pt 2 ¢.2 s.51 (October 1, 2007)
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21 Transfer of proceedingsrelating to peopleunder 18

[ (1) The Lord Chief Justice, with the concurrence of the Lord Chancellor, may by order make
provision as to the transfer of proceedings relating to a person under 18, in such circumstances as
are specified in the order—

(@ fromthe Court of Protection to acourt having jurisdiction under the Children Act 1989

(c.41), or

(b) from acourt having jurisdiction under that Act to the Court of Protection.

(2) The Lord Chief Justice may nominate any of the following to exercise his functions under this
section—
(@) the President of the Court of Protection;
(b) ajudicia office holder (as defined in section 109(4) of the Constitutional Reform Act
2005).

]8
Commencement

Pt 1s. 21(a)-(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(a)

[Powers of the court in relation to Schedule A1]°

[21A Powersof court in relation to Schedule A1

(1) Thissection appliesif either of the following has been given under Schedule A1-
(@) astandard authorisation;
(b) an urgent authorisation.

(2) Where a standard authorisation has been given, the court may determine any question relating
to any of the following matters—

(@) whether the relevant person meets one or more of the qualifying requirements,

(b) the period during which the standard authorisation isto be in force;

(c) the purpose for which the standard authorisation is given;

(d) the conditions subject to which the standard authorisation is given.

(3) If the court determines any question under subsection (2), the court may make an order—
(@) varying or terminating the standard authorisation, or
(b) directing the supervisory body to vary or terminate the standard authorisation.

(4) Where an urgent authorisation has been given, the court may determine any question relating
to any of the following matters—

(@) whether the urgent authorisation should have been given;

(b) the period during which the urgent authorisation isto be in force;

(c) the purpose for which the urgent authorisation is given.

8 Existing text renumbered as s.21(1), words substituted in that subsection and (2) is inserted by Lord Chancellor
(Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016 Sch.1 para.31 (October 1, 2007:
substitution came into force on April 3, 2006 but could not take effect until the commencement of 2005 ¢.9 s.21
on Octaber 1, 2007)

®  Added by Mental Health Act 2007 c. 12 Sch.9(1) para.2 (April 1, 2009)
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(5) Where the court determines any question under subsection (4), the court may make an order—
(@) varying or terminating the urgent authorisation, or
(b) directing the managing authority of the relevant hospital or care home to vary or
terminate the urgent authorisation.

(6) Wherethe court makes an order under subsection (3) or (5), the court may make an order about
aperson's liability for any act done in connection with the standard or urgent authorisation before
Its variation or termination.

(7) Anorder under subsection (6) may, in particular, exclude a person from liability.
] 10

Powers of the court in relation to lasting powers of attorney

22 Powersof court in relation to validity of lasting power s of attorney

(1) Thissection and section 23 apply if—
(@) aperson (“P’) has executed or purported to execute an instrument with a view to
creating alasting power of attorney, or
(b) aninstrument has been registered as alasting power of attorney conferred by P.

(2) The court may determine any question relating to—
(@) whether one or more of the requirementsfor the creation of alasting power of attorney
have been met;
(b) whether the power has been revoked or has otherwise come to an end.

(3) Subsection (4) appliesif the court is satisfied—

(@) that fraud or undue pressure was used to induce P—
(i) toexecute aninstrument for the purpose of creating alasting power of attorney,
or
(if) to create alasting power of attorney, or

(b) that the donee (or, if more than one, any of them) of alasting power of attorney—
(i) hasbehaved, or isbehaving, in away that contravenes his authority or isnot in
P's best interests, or
(if) proposesto behave in away that would contravene his authority or would not
bein P's best interests.

(4) The court may—
(@) direct that an instrument purporting to create the lasting power of attorney is not to be
registered, or
(b) if Placks capacity to do so, revoke the instrument or the lasting power of attorney.

(5) If there is more than one donee, the court may under subsection (4)(b) revoke the instrument
or the lasting power of attorney so far asit relates to any of them.

(6) “Donee” includes an intended donee.

10 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.2 (April 1, 2009)
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23 Powersof court in relation to operation of lasting power s of attorney

(1) Thecourt may determine any question asto the meaning or effect of alasting power of attorney
or an instrument purporting to create one.

(2) The court may—
(@) givedirectionswith respect to decisions-
(i) which the donee of alasting power of attorney has authority to make, and
(i) which P lacks capacity to make;
(b) give any consent or authorisation to act which the donee would have to obtain from P
If P had capacity to giveit.

(3) The court may, if P lacks capacity to do so—
(@) givedirectionsto the donee with respect to the rendering by him of reports or accounts
and the production of records kept by him for that purpose;
(b) requirethe doneeto supply information or produce documents or thingsin his possession
as doneg;
(c) givedirectionswith respect to the remuneration or expenses of the donee;
(d) relievethedoneewholly or partly from any liability which he has or may haveincurred
on account of a breach of his duties as donee.

(4) The court may authorise the making of gifts which are not within section 12(2) (permitted
gifts).

(5) Wheretwo or more donees are appointed under alasting power of attorney, this section applies
asif references to the donee were to all or any of them.

Commencement
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Advance decisions to refuse treatment

24 Advance decisionsto refuse treatment: general

(1) “Advance decision” means a decision made by a person (“P’), after he has reached 18 and
when he has capacity to do so, that if—
(@) at alater time and in such circumstances as he may specify, a specified treatment is
proposed to be carried out or continued by a person providing health care for him, and
(b) at that time he lacks capacity to consent to the carrying out or continuation of the
treatment,
the specified treatment is not to be carried out or continued.

(2) For the purposes of subsection (1)(a), adecision may be regarded as specifying a treatment or
circumstances even though expressed in layman's terms.
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(3) P may withdraw or alter an advance decision at any time when he has capacity to do so.
(4) A withdrawal (including a partial withdrawal) need not be in writing.

(5) An dteration of an advance decision need not be in writing (unless section 25(5) appliesin
relation to the decision resulting from the alteration).

Commencement
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25 Validity and applicability of advance decisions

(1) Anadvance decision does not affect the liability which a person may incur for carrying out or
continuing atreatment in relation to P unless the decision is at the material time-

(@ vdlid, and

(b) applicable to the treatment.

(2) Anadvance decisionisnot valid if P—
(@) haswithdrawn the decision at a time when he had capacity to do so,
(b) has, under alasting power of attorney created after the advance decision was made,
conferred authority on the donee (or, if more than one, any of them) to give or refuse consent
to the treatment to which the advance decision relates, or
(c) has done anything else clearly inconsistent with the advance decision remaining his
fixed decision.

(3) Anadvance decision is not applicable to the treatment in question if at the material time P has
capacity to give or refuse consent to it.

(4) Anadvance decision is not applicable to the treatment in question if—
(@) that treatment is not the treatment specified in the advance decision,
(b) any circumstances specified in the advance decision are absent, or
(c) there are reasonable grounds for believing that circumstances exist which P did not
anticipate at the time of the advance decision and which would have affected his decision
had he anticipated them.

(5) Anadvance decision is not applicable to life-sustaining treatment unless—
(@) the decision is verified by a statement by P to the effect that it is to apply to that
treatment even if lifeis at risk, and
(b) the decision and statement comply with subsection (6).

(6) A decision or statement complies with this subsection only if—
(@ itisinwriting,
(b) itissigned by P or by another person in P's presence and by P's direction,
(c) thesignatureis made or acknowledged by P in the presence of awitness, and
(d) thewitnesssignsit, or acknowledges his signature, in P's presence.

(7) The existence of any lasting power of attorney other than one of a description mentioned in
subsection (2)(b) does not prevent the advance decision from being regarded asvalid and applicable.
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26 Effect of advance decisions

(1) If P has made an advance decision which is-

(@ vdlid, and

(b) applicable to atreatment,
the decision has effect asif he had made it, and had had capacity to make it, at the time when the
question arises whether the treatment should be carried out or continued.

(2) A persondoesnotincur liability for carrying out or continuing the treatment unless, at thetime,
he is satisfied that an advance decision exists which is valid and applicable to the treatment.

(3) A persondoesnotincur liability for the consequences of withholding or withdrawing atreatment
from P if, at the time, he reasonably believes that an advance decision exists which is valid and
applicable to the treatment.

(4) The court may make a declaration as to whether an advance decision—
(@) exists;
(b) isvadlid;
(c) isapplicableto atreatment.

(5) Nothing in an apparent advance decision stops a person—
(@) providing life-sustaining treatment, or
(b) doing any act he reasonably believesto be necessary to prevent a serious deterioration
in P's condition,

while a decision as respects any relevant issue is sought from the court.

Commencement
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Excluded decisions

27 Family relationshipsetc.

(1) Nothing in this Act permits a decision on any of the following matters to be made on behalf
of a person—
(@) consenting to marriage or acivil partnership,
(b) consenting to have sexual relations,
(c) consenting to a decree of divorce being granted on the basis of two years separation,
(d) consenting to a dissolution order being made in relation to a civil partnership on the
basis of two years' separation,
(e) consenting to achild's being placed for adoption by an adoption agency,
(f) consenting to the making of an adoption order,
(g) discharging parental responsibilities in matters not relating to a child's property,
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(h) giving aconsent under the Human Fertilisation and Embryology Act 1990 (c. 37) [,]*
[ (i) giving aconsent under the Human Fertilisation and Embryology Act 2008. 1*

(2) “Adoption order” means—
(@) an adoption order within the meaning of the Adoption and Children Act 2002 (c. 38)
(including a future adoption order), and
(b) anorder under section 84 of that Act (parental responsibility prior to adoption abroad).

Commencement
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28 Mental Health Act matters

(1) Nothingin thisAct authorises anyone—

(@) togiveapatient medical treatment for mental disorder, or

(b) to consent to a patient's being given medical treatment for mental disorder,
if, a the time when it is proposed to treat the patient, his treatment is regulated by Part 4 of the
Mental Health Act.

[ (1A) Subsection (1) does not apply in relation to any form of treatment to which section 58A of
that Act (electro-convulsive therapy, etc.) appliesif the patient comes within subsection (7) of that
section (informal patient under 18 who cannot give consent). ]*

[ (1B) Section 5 does not apply to an act to which section 64B of the Mental Health Act applies
(treatment of community patients not recalled to hospital). ]*

(2) “Medical treatment” , “mental disorder” and “patient” have the same meaning asin that Act.

Commencement
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29 Voting rights

(1) Nothing in this Act permits a decision on voting at an election for any public office, or a a
referendum, to be made on behalf of a person.

(2) “Referendum” has the same meaning as in section 101 of the Political Parties, Elections and
Referendums Act 2000 (c. 41).

Commencement
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11 Added by Human Fertilisation and Embryology Act 2008 c. 22 Sch.6(1) para.40 (April 6, 2009)

12 Inserted subject to savings/transitional provisions specified in 2007 ¢.12 Sch.10 para.3 by Mental Health Act 2007
c. 12 Pt 1 ¢.3s.28(10) (November 3, 2008: insertion has effect subject to savings/transitional provisions specified
in 2007 c.12 Sch.10 para.3)

13 Added by Mental Health Act 2007 c. 12 Pt 1 c.4 s.35(5) (November 3, 2008 as S| 2008/1900)
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Research

30 Research

(1) Intrusive research carried out on, or in relation to, a person who lacks capacity to consent to it
isunlawful unlessit is carried out—
(@) aspart of aresearch project which is for the time being approved by the appropriate
body for the purposes of thisAct in accordance with section 31, and
(b) in accordance with sections 32 and 33.

(2) Researchisintrusiveif itisof akind that would be unlawful if it was carried out—
(@ onorinrelation to aperson who had capacity to consent to it, but
(b) without his consent.

(3) Aclinical trial whichissubject to the provisionsof clinical trialsregulationsisnot to be treated
as research for the purposes of this section.

[ (3A) Research isnot intrusive to the extent that it consists of the use of a person's human cells
to bring about the creation in vitro of an embryo or human admixed embryo, or the subsequent
storage or use of an embryo or human admixed embryo so created.

(3B) Expressions used in subsection (3A) and in Schedule 3 to the Human Fertilisation and
Embryology Act 1990 (consentsto use or storage of gametes, embryos or human admixed embryos
etc.) have the same meaning in that subsection asin that Schedule. 1*

(4) “Appropriate body”, in relation to a research project, means the person, committee or other
body specified in regulations made by the appropriate authority as the appropriate body in relation
to aproject of the kind in question.

(5) “Clinical trialsregulations’ means—
(@) theMedicinesfor Human Use (Clinical Trials) Regulations 2004 (S.1. 2004/1031) and
any other regulations replacing those regulations or amending them, and
(b) any other regulationsrelating to clinical trials and designated by the Secretary of State
asclinical trials regulations for the purposes of this section.

(6) Inthissection, section 32 and section 34, “appropriate authority” means—
(@) inrelation to the carrying out of research in England, the Secretary of State, and
(b) inrelation to the carrying out of research in Wales, the National Assembly for Wales.
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14 Added by Human Fertilisation and Embryology Act 2008 c. 22 Sch.7 para.25 (October 1, 2009)
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31 Requirementsfor approval

(1) The appropriate body may not approve a research project for the purposes of thisAct unless
satisfied that the following requirements will be met in relation to research carried out as part of
the project on, or in relation to, a person who lacks capacity to consent to taking part in the project
“P").
(2) The research must be connected with—

(@) animpairing condition affecting P, or

(b) itstreatment.

(3) “Impairing condition” means acondition which is (or may be) attributable to, or which causes
or contributesto (or may cause or contribute to), theimpairment of, or disturbance in the functioning
of, the mind or brain.

(4) There must be reasonable grounds for believing that research of comparable effectiveness
cannot be carried out if the project hasto be confined to, or relate only to, persons who have capacity
to consent to taking part init.

(5) The research must—
(@) havethe potential to benefit P without imposing on P a burden that is disproportionate
to the potential benefit to P, or
(b) beintended to provide knowledge of the causes or treatment of, or of the care of persons
affected by, the same or asimilar condition.

(6) If the research falls within paragraph (b) of subsection (5) but not within paragraph (@), there
must be reasonable grounds for believing—
(@) that therisk to P from taking part in the project is likely to be negligible, and
(b) that anything doneto, or in relation to, P will not—
(i) interfere with P'sfreedom of action or privacy in asignificant way, or
(if) beunduly invasive or restrictive.

(7) There must be reasonable arrangementsin place for ensuring that the requirements of sections
32 and 33 will be met.
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32 Consulting carersetc.

(1) Thissection appliesif aperson (“R")—
(@) isconducting an approved research project, and
(b) wishesto carry out research, as part of the project, on or in relation to a person (“P”)
who lacks capacity to consent to taking part in the project.

(2) R must take reasonable steps to identify a person who—
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(@) otherwisethanin aprofessional capacity or for remuneration, is engaged in caring for
P or isinterested in Pswelfare, and
(b) isprepared to be consulted by R under this section.

(3) If Risunable to identify such a person he must, in accordance with guidance issued by the
appropriate authority, nominate a person who—

(@) isprepared to be consulted by R under this section, but

(b) has no connection with the project.

(4) R must provide the person identified under subsection (2), or nominated under subsection (3),
with information about the project and ask him—
(@) for advice asto whether P should take part in the project, and
(b) what, in hisopinion, P's wishes and feelings about taking part in the project would be
likely to be if P had capacity in relation to the matter.

(5) If, at any time, the person consulted advises R that in his opinion P's wishes and feelingswould
be likely to lead him to decline to take part in the project (or to wish to withdraw fromit) if he had
capacity in relation to the matter, R must ensure—

(@) if Pisnot already taking part in the project, that he does not take part in it;

(b) if Pistaking part in the project, that he is withdrawn from it.

(6) But subsection (5)(b) does not require treatment that P has been receiving as part of the project
to be discontinued if R has reasonable grounds for believing that there would be a significant risk
to P'shealth if it were discontinued.

(7) Thefact that a person is the donee of alasting power of attorney given by P, or is P's deputy,
does not prevent him from being the person consulted under this section.

(8) Subsection (9) applies if treatment is being, or is about to be, provided for P as a matter of
urgency and R considers that, having regard to the nature of the research and of the particular
circumstances of the case—

(@) itisaso necessary totake action for the purposes of the research asamatter of urgency,

but

(b) itisnot reasonably practicable to consult under the previous provisions of this section.

(99 R may takethe action if—
(@) he has the agreement of a registered medical practitioner who is not involved in the
organisation or conduct of the research project, or
(b) whereit is not reasonably practicable in the time available to obtain that agreement,
he acts in accordance with a procedure approved by the appropriate body at the time when
the research project was approved under section 31.

(10) But R may not continue to act in reliance on subsection (9) if he has reasonable grounds for
believing that it is no longer necessary to take the action as a matter of urgency.
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relation to Wales otherwise (Sl 2006/2814 art. 2, art. 3; SI 2006/2814 art. 4; S| 2006/3473 art. 2; SI 2007/856 art. 2,
art. 3; Sl 2007/856 art. 4)

33 Additional safeguards

(1) Thissection appliesin relation to a person who is taking part in an approved research project
even though he lacks capacity to consent to taking part.

(2) Nothing may be doneto, or in relation to, him in the course of the research—

(@) to which he appears to object (whether by showing signs of resistance or otherwise)
except wherewhat isbeing doneisintended to protect him from harm or to reduce or prevent
pain or discomfort, or
(b) which would be contrary to—

(i) anadvance decision of hiswhich has effect, or

(it) any other form of statement made by him and not subsequently withdrawn,
of which R isaware.

(3) Theinterests of the person must be assumed to outweigh those of science and society.

(4) If he indicates (in any way) that he wishes to be withdrawn from the project he must be
withdrawn without delay.

(5) P must be withdrawn from the project, without delay, if at any time the person conducting the
research has reasonable groundsfor believing that one or more of the requirements set out in section
31(2) to (7) isno longer met in relation to research being carried out on, or in relation to, P,

(6) But neither subsection (4) nor subsection (5) requires treatment that P has been receiving as
part of the project to be discontinued if R has reasonable grounds for believing that there would be
asignificant risk to P's health if it were discontinued.
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34 Lossof capacity during research project

(1) Thissection applies where aperson (“P’)—
(@) has consented to take part in a research project begun before the commencement of
section 30, but
(b) before the conclusion of the project, loses capacity to consent to continue to take part
init.
(2) Theappropriate authority may by regulations providethat, despite P'sloss of capacity, research
of a prescribed kind may be carried out on, or in relation to, P if—
(@) the project satisfies prescribed requirements,



Mental Capacity Act 2005 Page 26

(b) any information or material relating to Pwhichisusedintheresearchisof aprescribed
description and was obtained before P'sloss of capacity, and

(c) theperson conducting the project takesin relation to P such steps as may be prescribed
for the purpose of protecting him.

(3) Theregulations may, in particular,—
(@) make provision about when, for the purposes of the regulations, a project isto betreated
as having begun;
(b) include provision similar to any made by section 31, 32 or 33.
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art. 3; Sl 2007/856 art. 4)

Independent mental capacity advocate service

35 Appointment of independent mental capacity advocates

(1) The appropriate authority must make such arrangements as it considers reasonable to enable
persons (“independent mental capacity advocates’) to be avail ableto represent and support persons
to whom acts or decisions proposed under sections 37, 38 and 39 relate [ or personswho fall within
section 39A, 39C or 39D] " .

(2) The appropriate authority may make regulations as to the appointment of independent mental
capacity advocates.

(3) Theregulations may, in particular, provide—
(@) that a person may act as an independent mental capacity advocate only in such
circumstances, or only subject to such conditions, as may be prescribed;
(b) for the appointment of a person as an independent mental capacity advocate to be
subject to approval in accordance with the regulations.

(4) In making arrangements under subsection (1), the appropriate authority must have regard to
the principle that a person to whom a proposed act or decision relates should, so far as practicable,
be represented and supported by aperson who isindependent of any person who will beresponsible
for the act or decision.

(5) Thearrangements may include provision for paymentsto be made to, or in relation to, persons
carrying out functions in accordance with the arrangements.

(6) For the purpose of enabling him to carry out his functions, an independent mental capacity
advocate—
(@) may interview in private the person whom he has been instructed to represent, and

15 Wordsinserted by Mental Health Act 2007 c. 12 Sch.9(1) para.3 (April 1, 2009)
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(b) may, at al reasonable times, examine and take copies of—
(i) any health record,
(it) any record of, or held by, alocal authority and compiled in connection with a
socia services function, and
(iii) any record held by a person registered under Part 2 of the Care Standards Act
2000 (c. 14),
which the person holding the record considers may be relevant to the independent mental
capacity advocate's investigation.

(7) Inthissection, section 36 and section 37, “the appropriate authority” means—
(@) inrelation to the provision of the services of independent mental capacity advocates
in England, the Secretary of State, and
(b) inrelation to the provision of the services of independent mental capacity advocates
in Wales, the National Assembly for Wales.
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36 Functions of independent mental capacity advocates

(1) The appropriate authority may make regulations as to the functions of independent mental
capacity advocates.

(2) Theregulations may, in particular, make provision requiring an advocate to take such steps as
may be prescribed for the purpose of—
(@) providing support to the person whom he has been instructed to represent (“P’) so that
P may participate as fully as possible in any relevant decision;
(b) obtaining and evaluating relevant information;
(c) ascertaining what P's wishes and feelings would be likely to be, and the beliefs and
values that would be likely to influence P, if he had capacity;
(d) ascertaining what alternative courses of action are availablein relation to P;
(e) obtaining a further medical opinion where treatment is proposed and the advocate
thinks that one should be obtained.

(3) The regulations may also make provision as to circumstances in which the advocate may
challenge, or provide assistance for the purpose of challenging, any relevant decision.

Commencement
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37 Provision of serious medical treatment by NHS body

(1) Thissection appliesif an NHS body—
(@) isproposing to provide, or secure the provision of, serious medical treatment for a
person (“P’) who lacks capacity to consent to the treatment, and
(b) issatisfied that thereisno person, other than one engaged in providing care or treatment
for Pinaprofessional capacity or for remuneration, whom it would be appropriate to consult
in determining what would be in P's best interests.

(2) But this section does not apply if P's treatment is regulated by [Part 4 or 4A]* of the Mental
Health Act.

(3) Beforethetreatment is provided, the NHS body must instruct an independent mental capacity
advocate to represent P

(4) If the treatment needs to be provided as a matter of urgency, it may be provided even though
the NHS body has not been able to comply with subsection (3).

(5) TheNHSbody must, in providing or securing the provision of treatment for P, take into account
any information given, or submissions made, by the independent mental capacity advocate.

(6) “Serious medical treatment” means treatment which involves providing, withholding or
withdrawing treatment of a kind prescribed by regulations made by the appropriate authority.

(7) “NHSbody” has such meaning as may be prescribed by regulations made for the purposes of
this section by—

(@) the Secretary of State, in relation to bodiesin England, or

(b) the National Assembly for Wales, in relation to bodies in Wales.
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38 Provision of accommodation by NHS body

(1) Thissection appliesif an NHS body proposes to make arrangements—
(@) for the provision of accommodation in a hospital or care home for aperson (“P’) who
lacks capacity to agree to the arrangements, or
(b) for achangein P's accommodation to another hospital or care home,
and is satisfied that there is no person, other than one engaged in providing care or treatment for P
in a professional capacity or for remuneration, whom it would be appropriate for it to consult in
determining what would bein P's best interests.

(2) But this section does not apply if P is accommodated as aresult of an obligation imposed on
him under the Mental Health Act.

[ (2A) And this section does not apply if—
(@) anindependent mental capacity advocate must be appointed under section 39A or 39C
(whether or not by the NHS body) to represent P, and

16 Wordsinserted by Mental Health Act 2007 c. 12 Pt 1 ¢.4 5.35(6) (November 3, 2008 as SI 2008/1900)
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(b) the hospital or care home in which P is to be accommodated under the arrangements
referred to in this section is the relevant hospital or care home under the authorisation

referred to in that section.
] 17

(3) Before making the arrangements, the NHS body must instruct an independent mental capacity
advocate to represent P unlessiit is satisfied that—
(@) theaccommodationislikely to be provided for a continuous period which is less than
the applicable period, or
(b) the arrangements need to be made as a matter of urgency.

(4) If the NHS body—
(@) did not instruct an independent mental capacity advocate to represent P before making
the arrangements because it was satisfied that subsection (3)(a) or (b) applied, but
(b) subsequently has reason to believe that the accommodation is likely to be provided for
a continuous period—
(i) beginning with the day on which accommodation was first provided in
accordance with the arrangements, and
(i) ending on or after the expiry of the applicable period,
it must instruct an independent mental capacity advocate to represent P,

(5) The NHS body must, in deciding what arrangements to make for P, take into account any
information given, or submissions made, by the independent mental capacity advocate.

(6) “Carehome’ hasthe meaning given in section 3 of the Care Standards Act 2000 (c. 14).

(7) “Hospital” means—
(@) ahealth service hospital as defined by [section 275 of the National Health Service Act
2006 or section 206 of the National Health Service (Wales) Act 2006] ™ , or
(b) anindependent hospital as defined by section 2 of the Care Standards Act 2000.

(8) “NHSbody” has such meaning as may be prescribed by regulations made for the purposes of
this section by—

(@) the Secretary of State, in relation to bodiesin England, or

(b) the National Assembly for Wales, in relation to bodies in Wales.

(9) “Applicable period” means-
(@) inrelation to accommodation in a hospital, 28 days, and
(b) inrelation to accommodation in a care home, 8 weeks.

[ (10) For the purposes of subsection (1), a person appointed under Part 10 of Schedule A1 to be
P's representative is not, by virtue of that appointment, engaged in providing care or treatment for
Pin aprofessional capacity or for remuneration. ]*°

17" Added by Mental Health Act 2007 c. 12 Sch.9(1) para.4(2) (April 1, 2009)

18 Words substituted by National Health Service (Consequential Provisions) Act 2006 c. 43 Sch.1 para.278 (March
1, 2007)

19 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.4(3) (April 1, 2009)
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39 Provision of accommodation by local authority

(1) Thissection appliesif alocal authority propose to make arrangements—
(@) for the provision of residential accommodation for a person (“P’) who lacks capacity
to agree to the arrangements, or
(b) for achangein P'sresidential accommodation,
and are satisfied that there is no person, other than one engaged in providing care or treatment for
Pinaprofessiona capacity or for remuneration, whom it would be appropriate for them to consult
in determining what would be in P's best interests.

(2) But this section applies only if the accommodation isto be provided in accordance with—

(a) section 21 or 29 of the National Assistance Act 1948 (c. 29), or

(b) section 117 of the Mental Health Act,
as the result of a decision taken by the local authority under section 47 of the National Health
Service and Community Care Act 1990 (c. 19).

(3) Thissection does not apply if P isaccommodated as a result of an obligation imposed on him
under the Mental Health Act.

[ (3A) And this section does not apply if—
(@) anindependent mental capacity advocate must be appointed under section 39A or 39C
(whether or not by the local authority) to represent P, and
(b) theplacein which Pisto be accommodated under the arrangements referred to in this
section is the relevant hospital or care home under the authorisation referred to in that

section.
] 20

(4) Before making the arrangements, the local authority must instruct an independent mental
capacity advocate to represent P unless they are satisfied that—
(@) theaccommodationislikely to be provided for acontinuous period of lessthan 8 weeks,
or
(b) the arrangements need to be made as a matter of urgency.

(5) If thelocal authority—
(@) did not instruct an independent mental capacity advocate to represent P before making
the arrangements because they were satisfied that subsection (4)(a) or (b) applied, but

20 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.5(2) (April 1, 2009)



Mental Capacity Act 2005 Page 31

(b) subsequently have reason to believe that the accommodation is likely to be provided
for acontinuous period that will end 8 weeks or more after the day on which accommodation
was first provided in accordance with the arrangements,

they must instruct an independent mental capacity advocate to represent P.

(6) Thelocal authority must, in deciding what arrangements to make for P, take into account any
information given, or submissions made, by the independent mental capacity advocate.

[ (7) For the purposes of subsection (1), a person appointed under Part 10 of Schedule Al to be
P's representative is not, by virtue of that appointment, engaged in providing care or treatment for
Pin aprofessional capacity or for remuneration. 1
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[39A Person becomes subject to Schedule A1

(1) Thissection appliesif—
(@) aperson (“P’) becomes subject to Schedule A1, and
(b) the managing authority of the relevant hospital or care home are satisfied that thereis
no person, other than one engaged in providing care or treatment for P in a professional
capacity or for remuneration, whom it would be appropriate to consult in determining what
would bein P's best interests.

(2) The managing authority must notify the supervisory body that this section applies.
(3) The supervisory body must instruct an independent mental capacity advocate to represent P.

(4) Schedule A1 makes provision about the role of an independent mental capacity advocate
appointed under this section.

(5) Thissection is subject to paragraph 161 of Schedule A1.

(6) For the purposes of subsection (1), a person appointed under Part 10 of Schedule Al to be P's
representative is not, by virtue of that appointment, engaged in providing care or treatment for P

in a professional capacity or for remuneration.
] 22

[39B Section 39A: supplementary provision
(1) Thissection appliesfor the purposes of section 39A.
(2) P becomes subject to Schedule Al in any of the following cases.

(3) Thefirst case is where an urgent authorisation is given in relation to P under paragraph 76(2)
of Schedule A1 (urgent authorisation given before request made for standard authorisation).

(4) The second case is where the following conditions are met.

2L Added by Mental Health Act 2007 c. 12 Sch.9(1) para.5(3) (April 1, 2009)
22 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.6 (April 1, 2009)
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(5) Thefirst condition isthat arequest is made under Schedule A1 for a standard authorisation to
be given in relation to P (“the requested authorisation™).

(6) The second condition is that no urgent authorisation was given under paragraph 76(2) of
Schedule A1 before that request was made.

(7) The third condition is that the requested authorisation will not be in force on or before, or
immediately after, the expiry of an existing standard authorisation.

(8) Theexpiry of a standard authorisation is the date when the authorisation is expected to cease
tobeinforce.

(9) The third case is where, under paragraph 69 of Schedule A1, the supervisory body select a
person to carry out an assessment of whether or not the relevant person is a detained resident.
3

]2

[39C Person unrepresented whilst subject to Schedule A1

(1) Thissection appliesif—
(@) anauthorisation under Schedule Al isinforcein relation to aperson (“P’),
(b) the appointment of a person as P's representative ends in accordance with regulations
made under Part 10 of ScheduleA1, and
(c) the managing authority of the relevant hospital or care home are satisfied that thereis
no person, other than one engaged in providing care or treatment for P in a professional
capacity or for remuneration, whom it would be appropriate to consult in determining what
would bein P's best interests.

(2) The managing authority must notify the supervisory body that this section applies.
(3) The supervisory body must instruct an independent mental capacity advocate to represent P.

(4) Paragraph 159 of Schedule A1 makes provision about the role of anindependent mental capacity
advocate appointed under this section.

(5) The appointment of an independent mental capacity advocate under this section ends when a
new appointment of a person as P's representative is made in accordance with Part 10 of Schedule
Al

(6) For the purposes of subsection (1), a person appointed under Part 10 of Schedule Al to be P's
representative is not, by virtue of that appointment, engaged in providing care or treatment for P

in a professional capacity or for remuneration.
] 24

[39D Person subject to Schedule A1 without paid representative

(1) Thissection appliesif—
(@) anauthorisation under Schedule Al isinforcein relation to aperson (“P’),
(b) P hasarepresentative (“R”) appointed under Part 10 of Schedule A1, and

2 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.6 (April 1, 2009)
24 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.6 (April 1, 2009)
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(c) Risnot being paid under regulations under Part 10 of Schedule A1 for acting as P's
representative.

(2) The supervisory body must instruct an independent mental capacity advocate to represent Pin
any of the following cases.

(3) Thefirst caseis where P makes arequest to the supervisory body to instruct an advocate.
(4) The second case is where R makes a request to the supervisory body to instruct an advocate.

(5) The third case is where the supervisory body have reason to believe one or more of the
following—
(@) that, without the help of an advocate, P and R would be unable to exercise one or both
of the relevant rights;
(b) that P and R have each failed to exercise a relevant right when it would have been
reasonable to exercise it;
(c) that Pand R are each unlikely to exercise arelevant right when it would be reasonable
to exerciseit.

(6) The duty in subsection (2) is subject to section 39E.

(7) If an advocate is appointed under this section, the advocate is, in particular, to take such steps
as are practicable to help P and R to understand the following matters—
(@) theeffect of the authorisation;
(b) the purpose of the authorisation;
(c) theduration of the authorisation;
(d) any conditionsto which the authorisation is subject;
(e) thereasons why each assessor who carried out an assessment in connection with the
request for the authorisation, or in connection with a review of the authorisation, decided
that P met the qualifying requirement in question;
(f) therelevant rights,
(9) how to exercise the relevant rights.

(8) Theadvocateis, in particular, to take such steps as are practicable to help P or R—
(@) to exercisetheright to apply to court, if it appears to the advocate that P or R wishes
to exercise that right, or
(b) toexercisetheright of review, if it appearsto the advocate that P or R wishesto exercise
that right.

(9) If the advocate helps P or R to exercise theright of review—
(@) theadvocate may make submissionsto the supervisory body on the question of whether
aqualifying requirement is reviewable;
(b) the advocate may give information, or make submissions, to any assessor carrying out
areview assessment.

(10) Inthis section—
“relevant rights’ means—
(@) theright to apply to court, and
(b) theright of review;
“right to apply to court” means the right to make an application to the court to exercise its
jurisdiction under section 21A;
“right of review” means the right under Part 8 of Schedule A1 to request areview.
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]25

[39E Limitation on duty toinstruct advocate under section 39D

(1) Thissection appliesif an advocate is already representing P in accordance with an instruction
under section 39D.

(2) Section 39D(2) does not require another advocate to be instructed, unless the following
conditions are met.

(3) Thefirst condition isthat the existing advocate was instructed—
(@) because of arequest by R, or
(b) becausethe supervisory body had reason to believe one or more of the thingsin section
39D(5).

(4) The second condition isthat the other advocate would be instructed because of arequest by P.
] 26

[40 Exceptions

[ (1) Theduty imposed by section 37(3), 38(3) or (4), 39(4) or (5), 39A(3), 39C(3) or 39D(2) does
not apply where thereis—
(@) aperson nominated by P (in whatever manner) as a person to be consulted on matters
to which that duty relates,
(b) adoneeof alasting power of attorney created by P who isauthorised to make decisions
in relation to those matters, or
(c) adeputy appointed by the court for P with power to make decisionsin relation to those
matters.

(2) A person appointed under Part 10 of Schedule A1 to be P's representative is not, by virtue of
that appointment, a person nominated by P as a person to be consulted in matters to which a duty
mentioned in subsection (1) relates. 1

]28
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41 Power to adjust role of independent mental capacity advocate

(1) The appropriate authority may make regulations—
(@) expanding the role of independent mental capacity advocates in relation to persons
who lack capacity, and

% Added by Mental Health Act 2007 c. 12 Sch.9(1) para.6 (April 1, 2009)
% Added by Mental Health Act 2007 c. 12 Sch.9(1) para.6 (April 1, 2009)

2" Existing words renumbered as s.40(1), words substituted and s.40(2) inserted by Mental Health Act 2007 c. 12
Sch.9(1) para.7 (April 1, 2009)

%8 Substituted by Mental Health Act 2007 c. 12 Pt 2 .2 5.49 (October 1, 2007)
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(b) adjusting the obligation to make arrangements imposed by section 35.

(2) Theregulations may, in particular—
(@) prescribe circumstances (different to those set out in sections 37, 38 and 39) in which
an independent mental capacity advocate must, or circumstances in which one may, be
instructed by a person of a prescribed description to represent a person who lacks capacity,
and
(b) include provision similar to any made by section 37, 38, 39 or 40.

(3) “Appropriate authority” has the same meaning as in section 35.

Commencement
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Miscellaneous and supplementary

42 Codes of practice

(1) The Lord Chancellor must prepare and issue one or more codes of practice—
(@) for the guidance of persons assessing whether a person has capacity in relation to any
matter,
(b) for the guidance of persons acting in connection with the care or treatment of another
person (see section 5),
(c) for the guidance of donees of lasting powers of attorney,
(d) for the guidance of deputies appointed by the court,
(e) for the guidance of persons carrying out research in reliance on any provision made
by or under thisAct (and otherwise with respect to sections 30 to 34),
(f) for the guidance of independent mental capacity advocates,
[ (fa) for the guidance of persons exercising functions under Schedule A1,
(fb) for the guidance of representatives appointed under Part 10 of Schedule A1, 1%
(9) with respect to the provisions of sections 24 to 26 (advance decisions and apparent
advance decisions), and
(h) with respect to such other matters concerned with thisAct as he thinks fit.

(2) TheLord Chancellor may from time to time revise a code.

(3) The Lord Chancellor may delegate the preparation or revision of the whole or any part of a
code so far as he considers expedient.

(4) It isthe duty of a person to have regard to any relevant code if he is acting in relation to a
person who lacks capacity and is doing so in one or more of the following ways—
(@) asthedonee of alasting power of attorney,
(b) asadeputy appointed by the court,
(c) asaperson carrying out research in reliance on any provision made by or under this
Act (see sections 30 to 34),
(d) asanindependent mental capacity advocate,

2 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.8(2) (April 1, 2008)
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[ (d@) inthe exerciseof functionsunder Schedule A1,

(db) as arepresentative appointed under Part 10 of Schedule A1, ¥
(e) inaprofessional capacity,

(f) for remuneration.

(5) If it appearsto acourt or tribunal conducting any criminal or civil proceedings that—

(@) aprovision of acode, or

(b) afailureto comply with acode,
Is relevant to a question arising in the proceedings, the provision or failure must be taken into
account in deciding the question.

(6) A code under subsection (1)(d) may contain separate guidance for deputies appointed by virtue
of paragraph 1(2) of Schedule 5 (functions of deputy conferred on receiver appointed under the
Mental Health Act).

(7) Inthissection and in section 43, “code’” means a code prepared or revised under this section.

Commencement
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43 Codes of practice: procedure

(1) Before preparing or revising a code, the Lord Chancellor must consult—
(@) the National Assembly for Wales, and
(b) such other persons as he considers appropriate.

(2) The Lord Chancellor may not issue a code unless—
(@) adraft of the code has been laid by him before both Houses of Parliament, and
(b) the 40 day period has elapsed without either House resolving not to approve the draft.

(3) The Lord Chancellor must arrange for any code that he has issued to be published in such a
way as he considers appropriate for bringing it to the attention of persons likely to be concerned
with its provisions.

(4) “40 day period”, in relation to the draft of a proposed code, means—
(@) if thedraftislaid before one House on aday later than theday on whichitislaid before
the other House, the period of 40 days beginning with the later of the two days;
(b) in any other case, the period of 40 days beginning with the day on which it is laid
before each House.

(5) In calculating the period of 40 days, no account is to be taken of any period during which
Parliament is dissolved or prorogued or during which both Houses are adjourned for more than 4

days.

%0 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.8(3) (April 1, 2008)
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44 11l-treatment or neglect

(1) Subsection (2) appliesif aperson (“D”)—
(@) has the care of a person (“P’) who lacks, or whom D reasonably believes to lack,
capacity,
(b) isthe donee of alasting power of attorney, or an enduring power of attorney (within
the meaning of Schedule 4), created by P, or
(c) isadeputy appointed by the court for P.

(2) D isquilty of an offenceif heill-treats or wilfully neglects P.

(3) A person guilty of an offence under this section isliable—
(@) onsummary conviction, to imprisonment for aterm not exceeding 12 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or a
fine or both.

Commencement
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PART 2

THE COURT OF PROTECTION AND THE PUBLIC GUARDIAN

The Court of Protection

45 The Court of Protection

(1) Thereisto be asuperior court of record known as the Court of Protection.

(2) The court isto have an official seal.

(3) The court may sit at any place in England and Wales, on any day and at any time.

(4) The court isto have a central office and registry at a place appointed by the Lord Chancellor
[, after consulting the Lord Chief Justice]** .

1 Wordsinserted by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016
Sch.1 para.32(2) (October 1, 2007: insertion came into force on April 3, 2006 but could not take effect until the
commencement of 2005 ¢.9 s.45(4) on October 1, 2007)
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(5) TheLord Chancellor may [, after consulting the Lord Chief Justice,]* designate as additional
registries of the court any district registry of the High Court and any county court office.

[ (5A) The Lord Chief Justice may nominate any of the following to exercise his functions under
this section—

]33

(@) the President of the Court of Protection;
(b) ajudicia office holder (as defined in section 109(4) of the Constitutional Reform Act
2005).

(6) The office of the Supreme Court called the Court of Protection ceasesto exist.

Commencement
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46 Thejudgesof the Court of Protection

(1) Subject to Court of Protection Rules under section 51(2)(d), the jurisdiction of the court is
exercisable by ajudge nominated for that purpose by—

(@ the[Lord Chief Justice]® , or

[ (b) where nominated by the Lord Chief Justiceto act on hisbehalf under this subsection—
(i) the President of the Court of Protection; or
(i) ajudicia office holder (as defined in section 109(4) of the Constitutional
Reform Act 2005).

]35

(2) To be nominated, ajudge must be-

(@) the President of the Family Division,
(b) theVice-Chancellor,

(c) apuisnejudge of the High Court,

(d) acircuit judge, or

(e) adistrict judge.

(3) The[Lord Chief Justice, after consulting the Lord Chancellor,]®* must—

32

33

35

36

Wordsinserted by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016
Sch.1 para.32(3) (October 1, 2007: insertion came into force on April 3, 2006 but could not take effect until the
commencement of 2005 ¢.9 s.45(5) on October 1, 2007)

Added by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016 Sch.1
para.32(4) (October 1, 2007: insertion came into force on April 3, 2006 but could not take effect until the
commencement of 2005 c.9 s.45 on October 1, 2007)

Words substituted by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order
2006/1016 Sch.1 para.33(2) (October 1, 2007: substitution came into force on April 3, 2006 but could not take
effect until the commencement of 2005 c.9 s.46(1)(a) on October 1, 2007)

Substituted by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016
Sch.1 para.33(3) (October 1, 2007: substitution came into force on April 3, 2006 but could not take effect until
the commencement of 2005 c.9 s.46(1)(b) on October 1, 2007)

Words substituted by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order
2006/1016 Sch.1 para.33(4) (October 1, 2007: substitution came into force on April 3, 2006 but could not take
effect until the commencement of 2005 c.9 s.46(3) on October 1, 2007)
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(@) appoint one of thejudges nominated by virtue of subsection (2)(a) to (c) to be President
of the Court of Protection, and
(b) appoint another of those judges to be Vice-President of the Court of Protection.

(4) The[Lord Chief Justice, after consulting the Lord Chancellor,]* must appoint one of the
judges nominated by virtue of subsection (2)(d) or (€) to be Senior Judge of the Court of Protection,
having such administrative functionsin relation to the court asthe Lord Chancellor [, after consulting
the Lord Chief Justice,]® may direct.

Commencement
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Supplementary powers

47 General powersand effect of ordersetc.

(1) Thecourt hasin connection with itsjurisdiction the same powers, rights, privileges and authority
as the High Court.

(2) Section 204 of the Law of Property Act 1925 (c. 20) (orders of High Court conclusivein favour
of purchasers) appliesin relation to orders and directions of the court as it applies to orders of the
High Court.

(3) Office copies of orders made, directions given or other instruments issued by the court and
sealed with its official seal are admissible in all legal proceedings as evidence of the originals
without any further proof.

Commencement
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48 Interim ordersand directions
The court may, pending the determination of an applicationtoit in relation to aperson (*P’), make
an order or give directionsin respect of any matter if—

(@) thereisreason to believe that P lacks capacity in relation to the matter,

(b) the matter is oneto which its powers under thisAct extend, and

(c) itisinPsbest intereststo make the order, or give the directions, without delay.

Commencement
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37 Words substituted by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order

2006/1016 Sch.1 para.33(5)(a) (October 1, 2007: substitution came into force on April 3, 2006 but could not take
effect until the commencement of 2005 c.9 s.46(4) on October 1, 2007)

Wordsinserted by L ord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016
Sch.1 para.33(5)(b) (October 1, 2007: insertion came into force on April 3, 2006 but could not take effect until
the commencement of 2005 c¢.9 s.46(4) on October 1, 2007)
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49 Power to call for reports

(1) This section applies where, in proceedings brought in respect of a person (“P’) under Part 1,
the court is considering a question relating to P,

(2) Thecourt may requireareport to be madeto it by the Public Guardian or by a Court of Protection
Visitor.

(3) The court may require alocal authority, or an NHS body, to arrange for areport to be made—
(@) by one of its officers or employees, or
(b) by such other person (other than the Public Guardian or a Court of Protection Visitor)
as the authority, or the NHS body, considers appropriate.

(4) Thereport must deal with such matters relating to P as the court may direct.

(5) Court of Protection Rules may specify matters which, unless the court directs otherwise, must
also be deadlt with in the report.

(6) Thereport may be made in writing or orally, as the court may direct.

(7) In complying with arequirement, the Public Guardian or a Court of Protection Visitor may, at
al reasonable times, examine and take copies of—
(@) any health record,
(b) any record of, or held by, alocal authority and compiled in connection with a socia
services function, and
(c) any record held by a person registered under Part 2 of the Care Standards Act 2000 (c.
14),
so far asthe record relatesto P

(8) If the Public Guardian or a Court of Protection Visitor is making a visit in the course of
complying with a requirement, he may interview Pin private.

(9) If aCourt of Protection Visitor who is a Specia Visitor is making a visit in the course of
complying with a requirement, he may if the court so directs carry out in private a medical,
psychiatric or psychological examination of P's capacity and condition.

(10) “NHSbody” hasthe meaning given in section 148 of the Health and Social Care (Community
Health and Standards) Act 2003 (c. 43).

(11) “Requirement” means arequirement imposed under subsection (2) or (3).

Commencement
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Amendments Pending

Pt 2s.49(7)(c): wordsinserted by Health and Social Care Act 2008 (Consequential Amendments No.2) Order 2010/813,
art. 17(4) (October 1, 2010)

Practice and procedure

50 Applicationsto the Court of Protection

(1) No permission isrequired for an application to the court for the exercise of any of its powers
under thisAct—
(@) by aperson who lacks, or is alleged to lack, capacity,
(b) if such aperson has not reached 18, by anyone with parental responsibility for him,
(c) by the donor or adonee of alasting power of attorney to which the application relates,
(d) by adeputy appointed by the court for a person to whom the application relates, or
(e) by aperson named in an existing order of the court, if the application relates to the
order.

[ (1A) Norispermission required for an application to the court under section 21A by the relevant
person's representative. ]*

(2) But, subject to Court of Protection Rules and to paragraph 20(2) of Schedule 3 (declarations
relating to private international law), permission is required for any other application to the court.

(3) Indeciding whether to grant permission the court must, in particular, have regard to—
(@) the applicant's connection with the person to whom the application relates,
(b) thereasonsfor the application,
(c) the benefit to the person to whom the application relates of a proposed order or
directions, and
(d) whether the benefit can be achieved in any other way.

(4) “Parental responsibility” has the same meaning asin the Children Act 1989 (c. 41).

Commencement
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51 Court of Protection Rules

[ (1) Rulesof court with respect to the practice and procedure of the court (to be called “Court of
Protection Rules’) may be made in accordance with Part 1 of Schedule 1 to the Constitutional
Reform Act 2005. ]

(2) Court of Protection Rules may, in particular, make provision—

39 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.9 (April 1, 2009)

40" substituted by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016
Sch.1 para.34 (October 1, 2007: substitution came into force on April 3, 2006 but could not take effect until the
commencement of 2005 ¢.9 s.51(1) on October 1, 2007)
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(@) asto the manner and form in which proceedings are to be commenced;

(b) asto the persons entitled to be notified of, and be made parties to, the proceedings,
(c) fortheallocation, in such circumstances as may be specified, of any specified description
of proceedings to a specified judge or to specified descriptions of judges;

(d) for the exercise of the jurisdiction of the court, in such circumstances as may be
specified, by its officers or other staff;

(e) for enabling the court to appoint a suitable person (who may, with his consent, be the
Official Solicitor) to act in the name of, or on behalf of, or to represent the person to whom
the proceedings relate;

(f) for enabling an application to the court to be disposed of without a hearing;

(g) for enabling the court to proceed with, or with any part of, a hearing in the absence of
the person to whom the proceedings relate;

(h) for enabling or requiring the proceedings or any part of them to be conducted in private
and for enabling the court to determine who isto be admitted when the court sitsin private
and to exclude specified persons when it sitsin public;

(i) astowhat may bereceived as evidence (whether or not admissible apart from the rules)
and the manner in which it isto be presented,;

() for the enforcement of orders made and directions given in the proceedings.

(3) Court of Protection Rules may, instead of providing for any matter, refer to provision made or
to be made about that matter by directions.

(4) Court of Protection Rules may make different provision for different areas.

Commencement
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[52 Practicedirections

(1) Directions asto the practice and procedure of the court may be given in accordance with Part
1 of Schedule 2 to the Constitutional Reform Act 2005.

(2) Practice directions given otherwise than under subsection (1) may not be given without the
approval of—

(@) theLord Chancellor, and

(b) theLord Chief Justice.

(3) The Lord Chief Justice may nominate any of the following to exercise his functions under this
section—
(@) the President of the Court of Protection;
(b) ajudicia office holder (as defined in section 109(4) of the Constitutional Reform Act
2005).

]41

41 substituted by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016
Sch.1 para.35 (October 1, 2007: substitution came into force on April 3, 2006 but could not take effect until the
commencement of 2005 ¢.9 s.52 on October 1, 2007)
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Commencement

Pt 2 s. 52(1)-(3): October 1, 2007 (Sl 2007/1897 art. 2(1)(b))

53 Rightsof appeal

(1) Subject tothe provisionsof thissection, an appeal liesto the Court of Appeal from any decision
of the court.

(2) Court of Protection Rules may provide that where a decision of the court is made by—
(@) aperson exercising the jurisdiction of the court by virtue of rules made under section
S1(2)(d),
(b) adistrict judge, or
(c) acircuit judge,
an appeal from that decision lies to a prescribed higher judge of the court and not to the Court of
Appeal.

(3) For the purposes of this section the higher judges of the court are—
(@ inrelationto aperson mentioned in subsection (2)(a), acircuit judge or adistrict judge;
(b) inrelation to aperson mentioned in subsection (2)(b), acircuit judge;
(c) inrelation to any person mentioned in subsection (2), one of the judges nominated by
virtue of section 46(2)(a) to (c).

(4) Court of Protection Rules may make provision—

(@) that, in such cases as may be specified, an appeal from a decision of the court may not
be made without permission;
(b) asto the person or persons entitled to grant permission to appeal;
(c) asto any requirements to be satisfied before permission is granted,
(d) that where a higher judge of the court makes a decision on an appeal, no appea may
be made to the Court of Appeal from that decision unless the Court of Appeal considers
that—

(i) the appeal would raise an important point of principle or practice, or

(it) thereis some other compelling reason for the Court of Appeal to hear it;
(e) asto any considerations to be taken into account in relation to granting or refusing
permission to appeal.

Commencement
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Fees and costs

54 Fees

(1) TheLord Chancellor may with the consent of the Treasury by order prescribe fees payablein
respect of anything dealt with by the court.

(2) Anorder under this section may in particular contain provision asto—
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(@) scalesor rates of fees;
(b) exemptions from and reductionsin fees;
(c) remission of feesin whole or in part.

(3) Before making an order under this section, the Lord Chancellor must consult—
(@) the President of the Court of Protection,
(b) theVice-President of the Court of Protection, and
(c) the Senior Judge of the Court of Protection.

(4) The Lord Chancellor must take such steps as are reasonably practicable to bring information
about fees to the attention of persons likely to have to pay them.

(5) Fees payable under this section are recoverable summarily asacivil debt.

Commencement
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55 Costs

(1) Subject to Court of Protection Rules, the costs of and incidental to all proceedingsin the court
areinitsdiscretion.

(2) Therulesmay in particular make provision for regulating matters relating to the costs of those
proceedings, including prescribing scales of coststo be paid to legal or other representatives.

(3) The court has full power to determine by whom and to what extent the costs are to be paid.

(4) The court may, in any proceedings—

(@) disalow, or

(b) order the legal or other representatives concerned to meet,
the whole of any wasted costs or such part of them as may be determined in accordance with the
rules.

(5) “Legd or other representative’, in relation to a party to proceedings, means any person
exercising aright of audience or right to conduct litigation on his behalf.

(6) “Wasted costs’ means any costs incurred by a party—
(@) asaresult of any improper, unreasonable or negligent act or omission on the part of
any legal or other representative or any employee of such arepresentative, or
(b) which, in thelight of any such act or omission occurring after they were incurred, the
court considersit is unreasonable to expect that party to pay.

Commencement
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56 Feesand costs: supplementary

(1) Court of Protection Rules may make provision—
(@) astotheway in which, and funds from which, fees and costs are to be paid;
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(b) for charging fees and costs upon the estate of the person to whom the proceedings
relate;

(c) for the payment of fees and costs within a specified time of the death of the person to
whom the proceedings relate or the conclusion of the proceedings.

(2) A charge on the estate of a person created by virtue of subsection (1)(b) does not cause any
interest of the person in any property to fail or determine or to be prevented from recommencing.

Commencement
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The Public Guardian

57 ThePublic Guardian
(1) For the purposes of thisAct, there isto be an officer, to be known as the Public Guardian.
(2) The Public Guardian isto be appointed by the Lord Chancellor.

(3) Thereisto be paid to the Public Guardian out of money provided by Parliament such salary
asthe Lord Chancellor may determine.

(4) The Lord Chancellor may, after consulting the Public Guardian—
(@ provide him with such officers and staff, or
(b) enter into such contracts with other persons for the provision (by them or their
sub-contractors) of officers, staff or services,

asthe Lord Chancellor thinks necessary for the proper discharge of the Public Guardian'sfunctions.

(5) Any functions of the Public Guardian may, to the extent authorised by him, be performed by
any of his officers.

Commencement
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58 Functions of the Public Guardian

(1) The Public Guardian has the following functions—
(@) establishing and maintaining aregister of lasting powers of attorney,
(b) establishing and maintaining aregister of orders appointing deputies,
(c) supervising deputies appointed by the court,
(d) directing a Court of Protection Visitor to visit—
(i) adonee of alasting power of attorney,
(i) adeputy appointed by the court, or
(iii) the person granting the power of attorney or for whom the deputy is appointed
(P,
and to make areport to the Public Guardian on such matters as he may direct,
(e) receiving security which the court requires a person to give for the discharge of his
functions,
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(F) receiving reports from donees of lasting powers of attorney and deputies appointed by
the court,

(9) reporting to the court on such matters relating to proceedings under this Act as the
court requires,

(h) dealing with representations (including complaints) about the way in which a donee
of alasting power of attorney or a deputy appointed by the court is exercising his powers,

(i) publishing, in any manner the Public Guardian thinks appropriate, any information he
thinks appropriate about the discharge of his functions.

(2) The functions conferred by subsection (1)(c) and (h) may be discharged in co-operation with
any other person who has functions in relation to the care or treatment of P.

(3) TheLord Chancellor may by regulations make provision—
(@) conferring on the Public Guardian other functions in connection with thisAct;
(b) in connection with the discharge by the Public Guardian of his functions.

(4) Regulations made under subsection (3)(b) may in particular make provision as to—
(@) the giving of security by deputies appointed by the court and the enforcement and
discharge of security so given;
(b) the feeswhich may be charged by the Public Guardian;
(c) theway inwhich, and funds from which, such fees are to be paid;
(d) exemptions from and reductions in such fees;
(e) remission of such feesinwhole or in part;
(f) the making of reports to the Public Guardian by deputies appointed by the court and
others who are directed by the court to carry out any transaction for a person who lacks
capacity.
(5) For the purpose of enabling him to carry out his functions, the Public Guardian may, at all
reasonabl e times, examine and take copies of—
(@) any health record,
(b) any record of, or held by, alocal authority and compiled in connection with a socia
services function, and
(c) any record held by a person registered under Part 2 of the Care Standards Act 2000 (c.
14),
so far asthe record relatesto P

(6) The Public Guardian may aso for that purpose interview P in private.

Commencement
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Amendments Pending

Pt 2s.58(5)(c): wordsinserted by Health and Social Care Act 2008 (Consequential Amendments No.2) Order 2010/813,
art. 17(5) (October 1, 2010)

59 Public Guardian Board
(1) Thereisto be abody, to be known as the Public Guardian Board.
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(2) The Board'sduty isto scrutinise and review the way in which the Public Guardian discharges
his functions and to make such recommendations to the Lord Chancellor about that matter as it
thinks appropriate.

(3) The Lord Chancellor must, in discharging his functions under sections 57 and 58, give due
consideration to recommendations made by the Board.

@[..1"

(5) The Board must have—
(@) at least one member who is ajudge of the court, and
(b) at least four members who are persons appearing to the Lord Chancellor to have
appropriate knowledge or experience of the work of the Public Guardian.

[ (5A) Where a person to be appointed as a member of the Board is a judge of the court, the
appointment is to be made by the Lord Chief Justice after consulting the Lord Chancellor.

(5B) In any other case, the appointment of a person as a member of the Board is to be made by
the Lord Chancellor. ]*®

(6) The Lord Chancellor may by regulations make provision as to—
(@) the appointment of members of the Board (and, in particular, the procedures to be
followed in connection with appointments);
(b) the selection of one of the members to be the chairman;
(c) theterm of office of the chairman and members;
(d) their resignation, suspension or removal;
(e) the procedure of the Board (including quorum);
(f) thevalidation of proceedingsin the event of avacancy among the members or a defect
in the appointment of a member.

(7) Subject to any provision made in reliance on subsection (6)(c) or (d), a person is to hold and
vacate office as a member of the Board in accordance with the terms of the instrument appointing
him.

(8) The Lord Chancellor may make such payments to or in respect of members of the Board by
way of reimbursement of expenses, alowances and remuneration as he may determine.

(9) The Board must make an annual report to the Lord Chancellor about the discharge of its
functions.

[ (10) The Lord Chief Justice may nominate any of the following to exercise his functions under
this section—
(@) the President of the Court of Protection;
(b) ajudicia office holder (as defined in section 109(4) of the Constitutional Reform Act
2005).

]44

42" Repealed by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016
Sch.1 para.36(2) (October 1, 2007: repeal came into force on April 3, 2006 but could not take effect until the
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commencement of 2005 ¢.9 s.59 on October 1, 2007)
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Commencement
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60 Annual report

(1) The Public Guardian must make an annual report to the Lord Chancellor about the discharge
of hisfunctions.

(2) The Lord Chancellor must, within one month of receiving the report, lay a copy of it before
Parliament.

Commencement
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Court of Protection Visitors

61 Court of Protection Visitors

(1) A Court of Protection Visitor is a person who is appointed by the Lord Chancellor to—
(@) apanel of Special Visitors, or
(b) apanel of General Visitors.

(2) A personisnot qualified to be a Special Visitor unless he-
(@) isaregistered medical practitioner or appears to the Lord Chancellor to have other
suitable qualifications or training, and
(b) appearsto the Lord Chancellor to have special knowledge of and experience in cases
of impairment of or disturbance in the functioning of the mind or brain.

(3) A General Visitor need not have amedical qualification.

(4) A Court of Protection Visitor—
(@) may be appointed for such term and subject to such conditions, and
(b) may be paid such remuneration and allowances,

asthe Lord Chancellor may determine.

(5) For the purpose of carrying out his functions under thisAct in relation to a person who lacks
capacity (“P’), aCourt of Protection Visitor may, at all reasonable times, examine and take copies
of—
(@) any health record,
(b) any record of, or held by, alocal authority and compiled in connection with a socia
services function, and
(c) any record held by a person registered under Part 2 of the Care Standards Act 2000 (c.
14),

4 Added by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016 Sch.1
para.36(4) (October 1, 2007: insertion came into force on April 3, 2006 but could not take effect until the
commencement of 2005 ¢.9 s.59(10) on October 1, 2007)
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so far asthe record relatesto P,

(6) A Court of Protection Visitor may also for that purpose interview P in private.

Commencement
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Amendments Pending

Pt 2s.61(5)(c): wordsinserted by Health and Socia Care Act 2008 (Consequential Amendments No.2) Order 2010/813,
art. 17(6) (Octaber 1, 2010)

PART 3

MISCELLANEOUSAND GENERAL

Declaratory provision

62 Scopeof the Act

For the avoidance of doubt, it is hereby declared that nothing in thisAct is to be taken to affect the
law relating to murder or manslaughter or the operation of section 2 of the Suicide Act 1961 (c.
60) (assisting suicide).

Commencement
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Private international law

63 International protection of adults

Schedule 3—
(a) gives effect in England and Wales to the Convention on the International Protection
of Adults signed at the Hague on 13th January 2000 (Cm. 5881) (in so far asthisAct does
not otherwise do so), and
(b) makesrelated provision asto the private international law of England and Wales.

Commencement
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General

64 Interpretation

(1) InthisAct—
“the 1985 Act” means the Enduring Powers of Attorney Act 1985 (c. 29),
“advance decision” has the meaning given in section 24(1),
[ “authorisation under Schedule A1” means either—
(@) astandard authorisation under that Schedule, or
(b) an urgent authorisation under that Schedule,
] 45
“the court” means the Court of Protection established by section 45,
“Court of Protection Rules’ has the meaning given in section 51(1),
“Court of Protection Visitor” has the meaning given in section 61,
“deputy” has the meaning given in section 16(2)(b),
“enactment” includes a provision of subordinate legidation (within the meaning of the
Interpretation Act 1978 (c. 30)),
“hedlth record” hasthe meaning given in section 68 of the Data Protection Act 1998 (c. 29)
(as read with section 69 of that Act),
“the Human Rights Convention” has the same meaning as “the Convention” in the Human
RightsAct 1998 (c. 42),
“independent mental capacity advocate” has the meaning given in section 35(1),
“lasting power of attorney” has the meaning given in section 9,
“life-sustaining treatment” has the meaning given in section 4(10),
“local authority” [, except in Schedule A1,]* means-
(@) thecouncil of acounty in England in which there are no district councils,
(b) the council of adistrict in England,
(c) thecouncil of acounty or county borough in Wales,
(d) the council of aLondon borough,
(e) the Common Council of the City of London, or
(f) the Council of the Isles of Scilly,
“Mental Health Act” means the Mental Health Act 1983 (c. 20),
“prescribed”, in relation to regulations made under this Act, means prescribed by those
regulations,
“property” includes any thing in action and any interest in real or personal property,
“public authority” has the same meaning as in the Human Rights Act 1998,
“Public Guardian” has the meaning given in section 57,
“purchaser” and“purchase” have the meaning given in section 205(1) of the Law of Property
Act 1925 (c. 20),
“social servicesfunction” hasthe meaning givenin section 1A of the Loca Authority Social
ServicesAct 1970 (c. 42),
“treatment” includes a diagnostic or other procedure,
“trust corporation” has the meaning given in section 68(1) of the Trustee Act 1925 (c. 19),
and

4 Définition inserted by Mental Health Act 2007 c. 12 Sch.9(1) para.10(2) (April 1, 2008)
4 Wordsinserted by Mental Health Act 2007 c. 12 Sch.9(1) para.10(3) (April 1, 2008)
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“will” includes codicil.

(2) InthisAct, referencesto making decisions, in relation to a donee of alasting power of attorney
or adeputy appointed by the court, include, where appropriate, acting on decisions made.

(3) InthisAct, references to the bankruptcy of an individual include a case where a bankruptcy
restrictions order under the Insolvency Act 1986 (c. 45) has effect in respect of him.

(4) “Bankruptcy restrictions order” includes an interim bankruptcy restrictions order.

[ (5 InthisAct, referencesto deprivation of a person'sliberty have the same meaning asinArticle
5(1) of the Human Rights Convention.

(6) For the purposes of such references, it does not matter whether a person is deprived of his
liberty by a public authority or not. 1%

Commencement

Pt 3s. 64(1)-(4): April 1, 2007 for purposes specified in S| 2007/563 art.2(4); October 1, 2007 otherwise (Sl 2007/563
art. 2(4); Sl 2007/1897 art. 2(2)(f))

65 Rules, regulationsand orders

(1) Any power to makerules, regulationsor ordersunder thisAct [, other than the power in section
21]% —
(@) isexercisable by statutory instrument;
(b) includes power to make supplementary, incidental, consequential, transitional or saving
provision;
(c) includes power to make different provision for different cases.

(2) Any statutory instrument containing rules, regulations or orders made by the Lord Chancellor
or the Secretary of State under thisAct, other than—
(@) regulations under section 34 (loss of capacity during research project),
(b) regulations under section 41 (adjusting role of independent mental capacity advocacy
service),
(c) regulations under paragraph 32(1)(b) of Schedule 3 (private international law relating
to the protection of adults),
(d) an order of the kind mentioned in section 67(6) (consequential amendments of primary
legislation), or
(e) anorder under section 68 (commencement),
IS subject to annulment in pursuance of aresolution of either House of Parliament.

(3) A statutory instrument containing an Order in Council under paragraph 31 of Schedule 3
(provision to give further effect to Hague Convention) is subject to annulment in pursuance of a
resolution of either House of Parliament.

47 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.10(4) (April 1, 2008)

48 Wordsinserted by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016
Sch.1 para.37(2) (October 1, 2007: insertion came into force on April 3, 2006 but could not take effect until the
commencement of 2005 ¢.9 s.65(1) on October 1, 2007)
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(4) A statutory instrument containing regulations made by the Secretary of State under section 34
or 41 or by the Lord Chancellor under paragraph 32(1)(b) of Schedule 3 may not be made unless
adraft has been laid before and approved by resolution of each House of Parliament.

[ (4A) Subsection (2) does not apply to a statutory instrument containing regulations made by the
Secretary of State under Schedule AL

(4B) If such astatutory instrument contains regulations under paragraph 42(2)(b), 129, 162 or 164
of Schedule A1 (whether or not it also contains other regulations), the instrument may not be made
unless adraft has been laid before and approved by resolution of each House of Parliament.

(4C) Subject to that, such astatutory instrument is subject to annulment in pursuance of aresolution
of either House of Parliament. 1%

[ (5) Anorder under section 21—
(@) may include supplementary, incidental, consequential, transitional or saving provision;
(b) may make different provision for different cases,
(c) istobemadeintheform of astatutory instrument to which the Statutory Instruments
Act 1946 applies asif the order were made by a Minister of the Crown; and

(d) issubject to annulment in pursuance of aresolution of either House of Parliament.
] 50

Commencement

Pt 3s. 65(1)-(4): October 1, 2007 (Sl 2007/1897 art. 2(1)(c))

66 EXxisting receiversand enduring powers of attorney etc.

(1) Thefollowing provisions cease to have effect—
(@) Part 7 of the Mental Health Act,
(b) the Enduring Powers of Attorney Act 1985 (c. 29).

(2) No enduring power of attorney within the meaning of the 1985 Act is to be created after the
commencement of subsection (1)(b).

(8) Schedule 4 has effect in place of the 1985 Act in relation to any enduring power of attorney
created before the commencement of subsection (1)(b).

(4) Schedule5 containstransitional provisionsand savingsin relation to Part 7 of the Mental Health
Act and the 1985 Act.

Commencement

Pt 3s. 66(1)-(4): October 1, 2007 (Sl 2007/1897 art. 2(1)(c))

49 Added by Mental Health Act 2007 c. 12 Sch.9(1) para.11(2) (April 1, 2008)

%0 Added by Lord Chancellor (Transfer of Functions and Supplementary Provisions) (No.2) Order 2006/1016 Sch.1
para.37(3) (October 1, 2007: insertion came into force on April 3, 2006 but could not take effect until the
commencement of 2005 ¢.9 s.65(5) on October 1, 2007)
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67 Minor and consequential amendments and repeals
(1) Schedule 6 contains minor and consequential amendments.
(2) Schedule 7 contains repeals.

(3) ThelLord Chancellor may by order make supplementary, incidental, consequential, transitional
or saving provision for the purposes of, in consequence of, or for giving full effect to a provision
of thisAct.

(4) Anorder under subsection (3) may, in particular—
(@) providefor aprovision of thisAct which comesinto force before another provision of
this Act has come into force to have effect, until the other provision has come into force,
with specified modifications;
(b) amend, repeal or revoke an enactment, other than one contained in an Act or Measure
passed in a Session after the one in which thisAct is passed.

(5) The amendments that may be made under subsection (4)(b) are in addition to those made by
or under any other provision of thisAct.

(6) Anorder under subsection (3) which amends or repeals a provision of an Act or Measure may
not be made unless a draft has been laid before and approved by resolution of each House of
Parliament.

Commencement

Pt 3s. 67(1)-(6): October 1, 2007 (Sl 2007/1897 art. 2(1)(c))

68 Commencement and extent

(1) ThisAct, other than sections 30 to 41, comesinto force in accordance with provision made by
order by the Lord Chancellor.

(2) Sections 30 to 41 come into force in accordance with provision made by order by—
(@) the Secretary of State, in relation to England, and
(b) the National Assembly for Wales, in relation to Wales.

(3) An order under this section may appoint different days for different provisions and different
pUrposes.

(4) Subject to subsections (5) and (6), this Act extends to England and Wales only.

(5) Thefollowing provisions extend to the United Kingdom-—
(@) paragraph 16(1) of Schedule 1 (evidence of instruments and of registration of lasting
powers of attorney),
(b) paragraph 15(3) of Schedule 4 (evidence of instruments and of registration of enduring
powers of attorney).

(6) Subject to any provision made in Schedule 6, the amendments and repeals made by Schedules
6 and 7 have the same extent as the enactments to which they relate.

Commencement

Pt 3s. 68(1)-(6): April 7, 2005
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69 Short title
ThisAct may be cited as the Mental Capacity Act 2005.

Commencement

Pt 3s.69: October 1, 2007 (Sl 2007/1897 art. 2(1)(c))

]51

]52

[1

[SCHEDULE A1

HOSPITAL AND CARE HOME RESIDENTS: DEPRIVATION OF LIBERTY

[ PART 1

AUTHORISATION TO DEPRIVE RESIDENTSOF LIBERTY ETC

[Application of Part]>

(1) ThisPart appliesif the following conditions are met.

(2) Thefirst conditionisthat aperson (“P’) isdetained in ahospital or care home— for the purpose
of being given care or treatment — in circumstances which amount to deprivation of the person's
liberty.

(3) The second condition isthat a standard or urgent authorisation isin force.
(4) Thethird condition is that the standard or urgent authorisation relates—

(@ toPand
(b) tothe hospital or care homein which P is detained.

51

52

53

Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[2

[Authorisation to deprive P of liberty] >

The managing authority of the hospital or care home may deprive P of hisliberty by detaining him
as mentioned in paragraph 1(2).

]56

[3

[No liability for acts done for purpose of depriving P of liberty] >’

(1) Thisparagraph appliesto any act which aperson (“D”) does for the purpose of detaining P as
mentioned in paragraph 1(2).

(2) D does not incur any liability in relation to the act that he would not have incurred if P—

]58

[4

(@) had had capacity to consent in relation to D's doing the act, and
(b) had consented to D's doing the act.

[No protection for negligent acts etc] >

(1) Paragraphs 2 and 3 do not exclude a person's civil liability for loss or damage, or his criminal
liability, resulting from his negligence in doing any thing.

(2) Paragraphs 2 and 3 do not authorise a person to do anything otherwise than for the purpose of
the standard or urgent authorisation that isin force.

(3) Inacasewhereastandard authorisationisin force, paragraphs 2 and 3 do not authorise aperson
to do anything which does not comply with the conditions (if any) included in the authorisation.

]60
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57
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59

60

Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[ PART 2

INTERPRETATION: MAINTERMS

] 61
[Introduction] ®
[5
This Part applies for the purposes of this Schedule.
] 63
[Detained resident] *
[6

“Detained resident” means aperson detained in ahospital or care home — for the purpose of being

given care or treatment — in circumstances which amount to deprivation of the person's liberty.
] 65

[Relevant person etc] ®

[7

In relation to aperson who is, or isto be, a detained resident—
“relevant person” means the person in question;
“relevant hospital or care home” means the hospital or care home in question;
“relevant care or treatment” means the care or treatment in question.

61 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

62 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

63 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

6 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

5  Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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]67

(8

[Authorisations] ®

“Standard authorisation” means an authorisation given under Part 4.

]69

[9

“Urgent authorisation” means an authorisation given under Part 5.

]70

[10

“Authorisation under this Schedule” means either of the following—

]71

[11
(1)

acc

2
acce
] 72

(@) astandard authorisation;
(b) an urgent authorisation.

The purpose of a standard authorisation is the purpose which is stated in the authorisation in
ordance with paragraph 55(1)(d).

The purpose of an urgent authorisation is the purpose which is stated in the authorisation in
ordance with paragraph 80(d).

67

68

69

70

71

72

Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[ PART 3

THE QUALIFYING REQUIREMENTS

]73

[The qualifying requirements]

[12

(1) These arethe qualifying requirements referred to in this Schedule—
(@) the age requirement;
(b) the mental health requirement;
(c) the mental capacity requirement;
(d) the best interests requirement;
(e) thedigibility requirement;
(f) the no refusals requirement.

(2) Any question of whether aperson who is, or isto be, a detained resident meets the qualifying
requirementsis to be determined in accordance with this Part.

(3) Inacasewhere-
(@) the question of whether a person meets a particular qualifying requirement arises in
relation to the giving of a standard authorisation, and
(b) any circumstancesrelevant to determining that question are expected to change between
the time when the determination is made and the time when the authorisation is expected
to comeinto force,

those circumstances are to be taken into account as they are expected to be at the later time.

] 75
[The age requirement]

[13
The relevant person meets the age requirement if he has reached 18.

3 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

™ Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

> Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

6 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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]77

[The mental health requirement] "

[14

(1) Therelevant person meetsthe mental health requirement if heis suffering from mental disorder
(within the meaning of the Mental Health Act, but disregarding any exclusion for persons with
learning disability).

(2) An exclusion for persons with learning disability is any provision of the Mental Health Act
which provides for a person with learning disability not to be regarded as suffering from mental

disorder for one or more purposes of that Act.
] 79

[The mental capacity requirement] *

[15
The relevant person meets the mental capacity requirement if he lacks capacity in relation to the
guestion whether or not he should be accommodated in the relevant hospital or care home for the

purpose of being given the relevant care or treatment.
] 81

[The best interests requirement] ®

[16

(1) Therelevant person meets the best interests requirement if all of the following conditions are
met.

(2) Thefirst condition isthat the relevant person is, or isto be, a detained resident.

" Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

8 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

" Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

8 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

8 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

8 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(3) The second condition is that it isin the best interests of the relevant person for him to be a
detained resident.

(4) Thethird condition isthat, in order to prevent harm to the relevant person, it is necessary for
him to be a detained resident.

(5) Thefourth condition isthat it is a proportionate response to—
(@) thelikelihood of the relevant person suffering harm, and
(b) the seriousness of that harm,

for him to be a detained resident.
]83

[The eligibility requirement] *

[17

(1) Therelevant person meets the eigibility requirement unless he isineligible to be deprived of
liberty by thisAct.

(2) Schedule 1A appliesfor the purpose of determining whether or not Pisineligibleto be deprived

of liberty by thisAct.
]85

[The no refusals requirement] ®

[18

The relevant person meets the no refusals requirement unless thereis arefusal within the meaning
of paragraph 19 or 20.

] 87

[19

(1) Thereisarefusal if these conditions are met—
(@) therelevant person has made an advance decision;
(b) the advance decisionisvalid;

8 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

8 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

& Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

8  Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

87 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(c) theadvance decision is applicable to some or all of the relevant treatment.

(2) Expressions used in this paragraph and any of sections 24, 25 or 26 have the same meaning in
this paragraph as in that section.

]88

[20

(1) Thereisarefusal if it would be in conflict with avalid decision of a donee or deputy for the
relevant person to be accommodated in the relevant hospital or care home for the purpose of
receiving some or all of the relevant care or treatment—

(@ incircumstances which amount to deprivation of the person's liberty, or
(b) atall.

(2) A doneeisadonee of alasting power of attorney granted by the relevant person.

(3) A decision of adonee or deputy isvalid if it is made—

(@) within the scope of his authority as donee or deputy, and
(b) inaccordance with Part 1 of thisAct.

]89
[ PART 4
STANDARD AUTHORISATIONS
]90
[Supervisory body to give authorisation] **
[21

Only the supervisory body may give a standard authorisation.
] 92

88

89

90

91

92

Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[22
The supervisory body may not give a standard authorisation unless—
(@) the managing authority of the relevant hospital or care home have requested it, or
(b) paragraph 71 applies (right of third party to require consideration of whether

authorisation needed).
] 93

[23

The managing authority may not make a request for a standard authorisation unless—
(@) they arerequired to do so by paragraph 24 (as read with paragraphs 27 to 29),
(b) they arerequired to do so by paragraph 25 (as read with paragraph 28), or
(c) they are permitted to do so by paragraph 30.

[Duty to request authorisation: basic cases]*

[24
(1) The managing authority must request a standard authorisation in any of the following cases.

(2) Thefirst caseiswhere it appears to the managing authority that the relevant person—
(@) isnot yet accommodated in the relevant hospital or care home,
(b) islikely — at some time within the next 28 days — to be a detained resident in the
relevant hospital or care home, and
(c) islikely—
(i) atthat time, or
(if) at some later time within the next 28 days,
to meet al of the qualifying requirements.

(3) The second caseiswhere it appears to the managing authority that the relevant person—
(@) isaready accommodated in the relevant hospital or care home,
(b) islikely — at some time within the next 28 days — to be a detained resident in the
relevant hospital or care home, and
(c) islikely—
(i) atthat time, or
(if) at some later time within the next 28 days,
to meet al of the qualifying requirements.

(4) Thethird caseiswhere it appears to the managing authority that the relevant person—
(@) isadetained resident in the relevant hospital or care home, and

% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(b) meetsall of the qualifying requirements, or islikely to do so at some time within the
next 28 days.

(5) Thisparagraph is subject to paragraphs 27 to 29.
] 96

[Duty to request authorisation: change in place of detention] ¥

[25

(1) The relevant managing authority must request a standard authorisation if it appears to them
that these conditions are met.

(2) Thefirst condition isthat a standard authorisation—
(@) hasbeen given, and
(b) hasnot ceased to bein force.

(3) The second condition isthat thereis, or isto be, a change in the place of detention.
(4) Thisparagraph is subject to paragraph 28.

] 98

[26

(1) Thisparagraph applies for the purposes of paragraph 25.

(2) Thereisachangein the place of detention if the relevant person—
(@) ceasesto be adetained resident in the stated hospital or care home, and
(b) becomes adetained resident in a different hospital or care home (“the new hospital or
care home”).

(3) Thestated hospital or care homeisthe hospital or care home to which the standard authorisation
relates.

(4) Therelevant managing authority are the managing authority of the new hospital or care home.
] 99

% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

9 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)



Mental Capacity Act 2005 Page 64

100

[Other authority for detention: request for authorisation]

[27

(1) This paragraph applies if, by virtue of section 4A(3), a decision of the court authorises the
relevant person to be a detained resident.

(2) Paragraph 24 does not require arequest for a standard authorisation to be made in relation to
that detention unless these conditions are met.

(3) Thefirst condition is that the standard authorisation would be in force at atime immediately
after the expiry of the other authority.

(4) The second condition isthat the standard authorisation would not be in force at any time on or
before the expiry of the other authority.

(5) Thethird conditionisthat it would, in the managing authority's view, be unreasonable to delay
making the request until atime nearer the expiry of the other authority.

(6) In this paragraph—
(@) the other authority is—
(i) the decision mentioned in sub-paragraph (1), or
(it) any further decision of the court which, by virtue of section 4A(3), authorises,
or is expected to authorise, the relevant person to be a detained resident;
(b) the expiry of the other authority is the time when the other authority is expected to

cease to authorise the relevant person to be a detained resident.
] 101

102

[Request refused: no further request unless change of circumstances]

[28

(1) Thisparagraph appliesif—
(@) amanaging authority request a standard authorisation under paragraph 24 or 25, and
(b) the supervisory body are prohibited by paragraph 50(2) from giving the authorisation.

(2) Paragraph 24 or 25 does not require that managing authority to make a new request for a
standard authorisation unless it appears to the managing authority that—
(@) there has been a change in the relevant person's case, and
(b) because of that change, the supervisory body arelikely to give astandard authorisation
If requested.

100 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

101 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

102 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the

purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 103

[Authorisation given: request for further authorisation]

[29

(1) Thisparagraph appliesif a standard authorisation—
(@) hasbeen given in relation to the detention of the relevant person, and
(b) that authorisation (“the existing authorisation”) has not ceased to be in force.

(2) Paragraph 24 does not require a new request for a standard authorisation (“the new
authorisation”) to be made unless these conditions are met.

(3) Thefirst condition is that the new authorisation would be in force at atime immediately after
the expiry of the existing authorisation.

(4) The second condition is that the new authorisation would not be in force at any time on or
before the expiry of the existing authorisation.

(5) Thethird conditionisthat it would, in the managing authority's view, be unreasonable to delay
making the request until atime nearer the expiry of the existing authorisation.

(6) The expiry of the existing authorisation is the time when it is expected to cease to be in force.
] 105

[Power to request authorisation] *®

[30

(1) Thisparagraph appliesif—
(@) a standard authorisation has been given in relation to the detention of the relevant
person,
(b) that authorisation (“the existing authorisation”) has not ceased to be in force,
(c) therequirement under paragraph 24 to make arequest for anew standard authorisation
does not apply, because of paragraph 29, and
(d) areview of the existing authorisation has been requested, or is being carried out, in
accordance with Part 8.

103 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

104 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

105 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

106 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(2) The managing authority may request a new standard authorisation which would bein force on
or before the expiry of the existing authorisation; but only if it would also be in force immediately
after that expiry.

(3) The expiry of the existing authorisation is the time when it is expected to cease to be in force.

(4) Further provision relating to cases where arequest is made under this paragraph can be found
in—

(@) paragraph 62 (effect of decision about request), and

(b) paragraph 124 (effect of request on Part 8 review).

] 107

[Information included in request] *®®

[31

A request for astandard authorisation must includetheinformation (if any) required by regul ations.
] 109

110

[Records of requests]

[32

(1) The managing authority of a hospital or care home must keep awritten record of—
(@) each request that they make for a standard authorisation, and
(b) thereasons for making each request.

(2) A supervisory body must keep a written record of each request for a standard authorisation
that is made to them.

] 111

107" Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

108 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

109 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

10" Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

111 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[33
(1)

()
the

[Relevant person must be assessed] "2

This paragraph appliesif the supervisory body are requested to give a standard authorisation.

The supervisory body must secure that all of these assessments are carried out in relation to
relevant person—

(@) an age assessment;

(b) amental health assessment;

(c) amental capacity assessment;

(d) abest interests assessment;

(e) ané€ligibility assessment;

(f) ano refusals assessment.

(3) The person who carries out any such assessment is referred to as the assessor.
(4) Regulations may be made about the period (or periods) within which assessors must carry out
assessments.
(5) Thisparagraph is subject to paragraphs 49 and 133.
] 113
[Age assessment] ™

[34
An age assessment is an assessment of whether the relevant person meets the age requirement.
] 115

[Mental health assessment] ™
[35

A mental health assessment isan assessment of whether the relevant person meetsthe mental health
requirement.

112

113

114

115

116

Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 117

[36

When carrying out a mental health assessment, the assessor must also—

] 118

[37

(@) consider how (if at all) the relevant person's mental health islikely to be affected by
his being a detained resident, and
(b) notify the best interests assessor of his conclusions.

[Mental capacity assessment] ™

A mental capacity assessment is an assessment of whether the relevant person meets the mental
capacity requirement.

] 120
[Best interests assessment] **
[38
A best interests assessment is an assessment of whether the rel evant person meets the best interests
requirement.
] 122
[39
(1) In carrying out a best interests assessment, the assessor must comply with the duties in
sub-paragraphs (2) and (3).
(2) The assessor must consult the managing authority of the relevant hospital or care home.
(3) The assessor must have regard to all of the following—

117

118

119

120

121

122

Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(@ the conclusions which the mental health assessor has notified to the best interests
assessor in accordance with paragraph 36(b);

(b) any relevant needs assessment;

(c) any relevant care plan.

(4) A relevant needs assessment is an assessment of the relevant person's needs which—
(@) was carried out in connection with the relevant person being accommodated in the
relevant hospital or care home, and
(b) was carried out by or on behalf of—
(i) the managing authority of the relevant hospital or care home, or
(if) the supervisory body.

(5) A relevant care plan isacare plan which—
(@) sets out how the relevant person's needs are to be met whilst he is accommodated in
the relevant hospital or care home, and
(b) wasdrawn up by or on behalf of—
(i) the managing authority of the relevant hospital or care home, or
(if) the supervisory body.

(6) The managing authority must give the assessor a copy of—
(@) any relevant needs assessment carried out by them or on their behalf, or
(b) any relevant care plan drawn up by them or on their behalf.

(7) The supervisory body must give the assessor a copy of—
(@) any relevant needs assessment carried out by them or on their behalf, or
(b) any relevant care plan drawn up by them or on their behalf.

(8) Thedutiesin sub-paragraphs (2) and (3) do not affect any other duty to consult or to take the

views of othersinto account.
] 123

[40

(1) Thisparagraph applies whatever conclusion the best interests assessment comes to.

(2) Theassessor must state in the best interests assessment the name and address of every interested

person whom he has consulted in carrying out the assessment.
] 124

[41
Paragraphs 42 and 43 apply if the best interests assessment comes to the conclusion that the rel evant
person meets the best interests requirement.

123 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

124 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 125

[42
(1) The assessor must state in the assessment the maximum authorisation period.

(2) The maximum authorisation period is the shorter of these periods—
(@) the period which, in the assessor's opinion, would be the appropriate maximum period
for the relevant person to be a detained resident under the standard authorisation that has
been requested,;
(b) 1 year, or such shorter period as may be prescribed in regulations.

(3) Regulations under sub-paragraph (2)(b)—
(@) need not provide for ashorter period to apply in relation to all standard authorisations;
(b) may provide for different periods to apply in relation to different kinds of standard
authorisations.

(4) Before making regulations under sub-paragraph (2)(b) the Secretary of State must consult all
of the following—
(@) each body required by regulations under paragraph 162 to monitor and report on the
operation of this Schedule in relation to England;
(b) such other persons as the Secretary of State considers it appropriate to consult.

(5) Before making regulations under sub-paragraph (2)(b) the National Assembly for Wales must
consult all of the following—
(@) each person or body directed under paragraph 163(2) to carry out any function of the
Assembly of monitoring and reporting on the operation of this Schedulein relation to Wales,

(b) such other persons as the Assembly considers it appropriate to consult.
] 126

[43
The assessor may include in the assessment recommendations about conditionsto which the standard

authorisation is, or is not, to be subject in accordance with paragraph 53.
] 127

[44

(1) Thisparagraph appliesif the best interests assessment comesto the conclusion that the rel evant
person does not meet the best interests requirement.

(2) If, onthe basis of the information taken into account in carrying out the assessment, it appears
to the assessor that there is an unauthorised deprivation of liberty, he must include a statement to
that effect in the assessment.

125 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

126 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

127" Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)



Mental Capacity Act 2005 Page 71

(3) Thereisan unauthorised deprivation of liberty if the managing authority of the relevant hospital
or care home are aready depriving the relevant person of his liberty without authority of the kind

mentioned in section 4A.
] 128

[45
The duties with which the best interests assessor must comply are subject to the provision included
in appointment regulations under Part 10 (in particular, provision made under paragraph 146).

] 129

[Eligibility assessment] **
[46
An digibility assessment is an assessment of whether the relevant person meets the eligibility

requirement.
] 131

[47

(1) Regulations may—
(@) require an eligibility assessor to request a best interests assessor to provide relevant
eigibility information, and
(b) require the best interests assessor, if such arequest is made, to provide such relevant
eligibility information as he may have.

(2) Inthis paragraph—
“best interests assessor” means any person who is carrying out, or has carried out, a best
Interests assessment in relation to the relevant person;
“eligibility assessor” means a person carrying out an eligibility assessment in relation to
the relevant person;
“relevant digibility information” is information relevant to assessing whether or not the
relevant person isineligible by virtue of paragraph 5 of Schedule 1A.

] 132

128 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

129 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

130 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

131 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

132 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[No refusals assessment] ™

[48
A no refusals assessment is an assessment of whether the relevant person meets the no refusals
requirement.
] 134
[Equivalent assessment already carried out] **
[49

(1) The supervisory body are not required by paragraph 33 to secure that a particular kind of
assessment (“therequired assessment”) iscarried out in relation to the relevant person if thefollowing
conditions are met.

(2) The first condition is that the supervisory body have a written copy of an assessment of the
relevant person (“the existing assessment”) that has already been carried out.

(3) The second condition isthat the existing assessment complies with all requirements under this
Schedule with which the required assessment would have to comply (if it were carried out).

(4) The third condition is that the existing assessment was carried out within the previous 12
months; but this condition need not be met if the required assessment is an age assessment.

(5) The fourth condition is that the supervisory body are satisfied that there is no reason why the
existing assessment may no longer be accurate.

(6) If the required assessment isabest interests assessment, in satisfying themsel ves as mentioned
in sub-paragraph (5), the supervisory body must take into account any information given, or
submissions made, by—

(@) therelevant person's representative,

(b) any section 39C IMCA, or

(c) any section 39D IMCA.

(7) It does not matter whether the existing assessment was carried out in connection with arequest
for a standard authorisation or for some other purpose.

(8) If, because of this paragraph, the supervisory body are not required by paragraph 33 to secure
that the required assessment is carried out, the existing assessment is to be treated for the purposes
of this Schedule-

(@) asan assessment of the same kind as the required assessment, and

133 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

133 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

135 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(b) ashaving been carried out under paragraph 33 in connection with the request for the

standard authorisation.
] 136

[Duty to give authorisation] **

[50

(1) The supervisory body must give a standard authorisation if—
(@) al assessments are positive, and
(b) the supervisory body have written copies of all those assessments.

(2) The supervisory body must not give a standard authorisation except in accordance with
sub-paragraph (1).
(3) All assessments are positive if each assessment carried out under paragraph 33 has come to

the conclusion that the relevant person meets the qualifying requirement to which the assessment

relates.
] 138

[Terms of authorisation] **

[51

(1) If the supervisory body are required to give a standard authorisation, they must decide the
period during which the authorisation isto bein force.

(2) That period must not exceed the maximum authorisation period stated in the best interests

assessment.
] 140

[52
A standard authorisation may provide for the authorisation to come into force at atime after it is
given.

136 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

137 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

138 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

139 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

140 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 141

[53
(1)
()

A standard authorisation may be given subject to conditions.

Before deciding whether to give the authorisation subject to conditions, the supervisory body

must have regard to any recommendations in the best interests assessment about such conditions.

3
are
] 142

[54

The managing authority of the relevant hospital or care home must ensure that any conditions
complied with.

[Form of authorisation] **

A standard authorisation must be in writing.

]144

[55
(1)

)

A standard authorisation must state the following things—
(@) the name of the relevant person;
(b) the name of the relevant hospital or care home;
(c) the period during which the authorisation isto be in force;
(d) the purpose for which the authorisation is given;
(e) any conditions subject to which the authorisation is given;
(f) thereason why each qualifying requirement is met.

The statement of the reason why the eligibility requirement is met must be framed by reference

to the cases in the table in paragraph 2 of Schedule 1A.

] 145

141

142

143

144

145

Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[56

(1) If the name of the relevant hospital or care home changes, the standard authorisation is to be
read asif it stated the current name of the hospital or care home.

(2) But sub-paragraph (1) is subject to any provision relating to the change of name which ismade

in any enactment or in any instrument made under an enactment.
] 146

[Duty to give information about decision]**

[57

(1) Thisparagraph appliesif—
(@) arequest is made for a standard authorisation, and
(b) thesupervisory body are required by paragraph 50(1) to give the standard authorisation.

(2) The supervisory body must give a copy of the authorisation to each of the following—
(@) therelevant person's representative;
(b) the managing authority of the relevant hospital or care home;
(c) therelevant person;
(d) any section 39A IMCA,;
(e) every interested person consulted by the best interests assessor.

(3) The supervisory body must comply with this paragraph as soon as practicable after they give

the standard authorisation.
] 148

[58

(1) Thisparagraph appliesif—
(@) arequest is made for a standard authorisation, and
(b) the supervisory body are prohibited by paragraph 50(2) from giving the standard
authorisation.

(2) The supervisory body must give notice, stating that they are prohibited from giving the
authorisation, to each of the following—

(@) the managing authority of the relevant hospital or care home;

(b) therelevant person;

(c) any section 39A IMCA;

(d) every interested person consulted by the best interests assessor.

146 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

147 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

148 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the

purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(3) Thesupervisory body must comply with this paragraph as soon as practicable after it becomes
apparent to them that they are prohibited from giving the authorisation.

] 149

[Duty to give information about effect of authorisation] ™

[59
(1) Thisparagraph appliesif a standard authorisation is given.

(2) The managing authority of the relevant hospital or care home must take such steps as are
practicable to ensure that the relevant person understands all of the following—

(@) theeffect of the authorisation;

(b) theright to make an application to the court to exercise its jurisdiction under section

21A,;

(c) theright under Part 8 to request areview;

(d) theright to have a section 39D IMCA appointed;

(e) how to have a section 39D IMCA appointed.

(3) Those steps must be taken as soon asis practicable after the authorisation is given.
(4) Those steps must include the giving of appropriate information both orally and in writing.

(5 Any written information given to the relevant person must also be given by the managing
authority to the relevant person's representative.

(6) They must give the information to the representative as soon as is practicable after it is given
to the relevant person.

(7) Sub-paragraph (8) appliesif the managing authority is notified that a section 39D IMCA has
been appointed.

(8) Assoon asis practicable after being notified, the managing authority must give the section
39D IMCA acopy of the written information given in accordance with sub-paragraph (4).

] 151

149 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

150" Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

11 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)



Mental Capacity Act 2005 Page 77

[Records of authorisations] **?

[60
A supervisory body must keep awritten record of all of the following information—

(@) the standard authorisations that they have given;
(b) the requests for standard authorisations in response to which they have not given an

authorisation;
(c) inrelation to each standard authorisation given: the matters stated in the authorisation
In accordance with paragraph 55.
] 153
[Variation of an authorisation] ***
[61

(1) A standard authorisation may not be varied except in accordance with Part 7 or 8.

(2) This paragraph does not affect the powers of the Court of Protection or of any other court.
] 155

156

[Effect of decision about request made under paragraph 25 or 30]

[62

(1) This paragraph applies where the managing authority request a new standard authorisation
under either of the following—

(@) paragraph 25 (changein place of detention);

(b) paragraph 30 (existing authorisation subject to review).

(2) If the supervisory body are required by paragraph 50(1) to give the new authorisation, the
existing authorisation terminates at the time when the new authorisation comesinto force.

(3) If the supervisory body are prohibited by paragraph 50(2) from giving the new authorisation,
there is no effect on the existing authorisation's continuation in force.

152 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

153 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

1% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

155 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

16 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 157

[When an authorisation isin force] **

[63
(1) A standard authorisation comesinto force when it is given.

(2) But if the authorisation providesfor it to comeinto force at alater time, it comesinto force at

that time.
] 159

[64

(1) A standard authorisation ceasesto beinforce at the end of the period stated in the authorisation
in accordance with paragraph 55(1)(c).

(2) Butif the authorisation terminates before then in accordance with paragraph 62(2) or any other
provision of this Schedule, it ceases to be in force when the termination takes effect.

() This paragraph does not affect the powers of the Court of Protection or of any other court.
] 160

[65
(1) Thisparagraph appliesif a standard authorisation ceasesto bein force.
(2) The supervisory body must give notice that the authorisation has ceased to be in force.

(3) The supervisory body must give that notice to all of the following—
(@) the managing authority of the relevant hospital or care home;
(b) therelevant person;
(c) therelevant person's representative;
(d) every interested person consulted by the best interests assessor.

(4) Thesupervisory body must give that notice as soon as practicable after the authorisation ceases

tobeinforce.
] 161

157 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

138 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

159 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

160 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

161 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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162

[When a request for a standard authorisation is“ disposed of” ]

[66
A request for astandard authorisation isto be regarded for the purposes of this Schedul e as disposed
of if the supervisory body have given—

(@) acopy of the authorisation in accordance with paragraph 57, or

(b) notice in accordance with paragraph 58.
] 163

[Right of third party to require consideration of whether authorisation needed]**

[67
For the purposes of paragraphs 68 to 73 there is an unauthorised deprivation of liberty if—
(@) apersonisalready adetained resident in a hospital or care home, and

(b) the detention of the person is not authorised as mentioned in section 4A.
] 165

[68

(1) If the following conditions are met, an eligible person may request the supervisory body to
decide whether or not there is an unauthorised deprivation of liberty.

(2) Thefirst conditionisthat the eligible person has notified the managing authority of the relevant
hospital or care home that it appearsto the eligible person that there is an unauthorised deprivation
of liberty.

(3) The second condition isthat the eligible person has asked the managing authority to request a
standard authorisation in relation to the detention of the relevant person.

(4) Thethird condition is that the managing authority has not requested a standard authorisation
within areasonable period after the eligible person asks it to do so.

(5) Inthisparagraph “eligible person” means any person other than the managing authority of the

relevant hospital or care home.
] 166

162 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

163 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

164 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

165 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

166 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[69

(1) This paragraph appliesif an eligible person requests the supervisory body to decide whether
or not there is an unauthorised deprivation of liberty.

(2) The supervisory body must select and appoint a person to carry out an assessment of whether
or not the relevant person is a detained resident.

(3) But the supervisory body need not select and appoint a person to carry out such an assessment
in either of these cases.

(4) Thefirst caseiswhereit appearsto the supervisory body that the request by the eligible person
Is frivolous or vexatious.

(5) The second caseiswhere it appears to the supervisory body that—
(@) thequestion of whether or not thereisan unauthorised deprivation of liberty has already
been decided, and
(b) sincethat decision, there has been no change of circumstances which would merit the
question being decided again.

(6) The supervisory body must not select and appoint a person to carry out an assessment under
this paragraph unless it appears to the supervisory body that the person would be—
(@) suitable to carry out a best interests assessment (if one were obtained in connection
with arequest for a standard authorisation relating to the relevant person), and
(b) eligibleto carry out such a best interests assessment.

(7) The supervisory body must notify the persons specified in sub-paragraph (8)—
(@) that the supervisory body have been requested to decide whether or not there is an
unauthorised deprivation of liberty;
(b) of their decision whether or not to select and appoint a person to carry out an assessment
under this paragraph;
(c) if their decision isto select and appoint a person, of the person appointed.

(8) The persons referred to in sub-paragraph (7) are—
(@) the €eligible person who made the request under paragraph 68;
(b) the person to whom the request relates;
(c) the managing authority of the relevant hospital or care home;
(d) any section 39A IMCA.

] 167

[70

(1) Regulations may be made about the period within which an assessment under paragraph 69
must be carried out.

(2) Regulations made under paragraph 129(3) apply in relation to the selection and appointment
of a person under paragraph 69 as they apply to the selection of a person under paragraph 129 to
carry out a best interests assessment.

167 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(3) The following provisions apply to an assessment under paragraph 69 as they apply to an
assessment carried out in connection with arequest for a standard authorisation—

(@) paragraph 131 (examination and copying of records);

(b) paragraph 132 (representations);

(c) paragraphs 134 and 135(1) and (2) (duty to keep records and give copies).

(4) The copies of the assessment which the supervisory body are required to give under paragraph
135(2) must be given as soon as practicable after the supervisory body are themselves given a copy

of the assessment.
] 168

[71

(1) Thisparagraph appliesif—
(@) the supervisory body obtain an assessment under paragraph 69,
(b) the assessment comes to the conclusion that the relevant person is a detained resident,
and
(c) it appearsto the supervisory body that the detention of the person is not authorised as
mentioned in section 4A.

(2) This Schedule (including Part 5) applies as if the managing authority of the relevant hospital
or care home had, in accordance with Part 4, requested the supervisory body to give a standard
authorisation in relation to the relevant person.

(3) Themanaging authority of the relevant hospital or care home must supply the supervisory body
with the information (if any) which the managing authority would, by virtue of paragraph 31, have
had to include in arequest for a standard authorisation.

(4) The supervisory body must notify the persons specified in paragraph 69(8)—
(@) of the outcome of the assessment obtained under paragraph 69, and
(b) that this Schedule applies as mentioned in sub-paragraph (2).

] 169

[72

(1) Thisparagraph appliesif—
(@) the supervisory body obtain an assessment under paragraph 69, and
(b) the assessment comes to the conclusion that the relevant person is not a detained
resident.

(2) The supervisory body must notify the persons specified in paragraph 69(8) of the outcome of
the assessment.

168 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

169 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 170

[73

(1) Thisparagraph appliesif—
(@) the supervisory body obtain an assessment under paragraph 69,
(b) the assessment comes to the conclusion that the relevant person is a detained resident,
and
(c) it appears to the supervisory body that the detention of the person is authorised as
mentioned in section 4A.

(2) The supervisory body must notify the persons specified in paragraph 69(8)—
(@) of the outcome of the assessment, and
(b) that it appears to the supervisory body that the detention is authorised.

]171
[ PART 5
URGENT AUTHORISATIONS
]172
[Managing authority to give authorisation] *®
[74

Only the managing authority of the relevant hospital or care home may give an urgent authorisation.
] 174

[75
The managing authority may give an urgent authorisation only if they are required to do so by
paragraph 76 (as read with paragraph 77).

170 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

11 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

172 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

173 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

174 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the

purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 175

[Duty to give authorisation] *®

[76
(1) The managing authority must give an urgent authorisation in either of the following cases.

(2) Thefirst caseiswhere—
(@) the managing authority are required to make a request under paragraph 24 or 25 for a
standard authorisation, and
(b) they believe that the need for the relevant person to be a detained resident is so urgent
that it is appropriate for the detention to begin before they make the request.

(3) The second caseiswhere—
(@) the managing authority have made a request under paragraph 24 or 25 for a standard
authorisation, and
(b) they believe that the need for the relevant person to be a detained resident is so urgent
that it is appropriate for the detention to begin before the request is disposed of.

(4) Referencesinthisparagraph to the detention of the relevant person arereferencesto the detention
to which paragraph 24 or 25 relates.

(5) Thisparagraph is subject to paragraph 77.
] 177
[77

(1) This paragraph applies where the managing authority have given an urgent authorisation (“the
original authorisation™) in connection with a case where aperson s, or isto be, adetained resident
(“the existing detention™).

(2) No new urgent authorisation isto be given under paragraph 76 in connection with the existing
detention.

(3) But the managing authority may request the supervisory body to extend the duration of the
original authorisation.

(4) Only onerequest under sub-paragraph (3) may be madein relation to the original authorisation.
(5) Paragraphs 84 to 86 apply to any request made under sub-paragraph (3).

175 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

176 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

17 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 178

[78
(D

dur

2)

]180

[79
An

] 182

[80
An

] 183

[81
(1)

[Terms of authorisation]*”

If the managing authority decide to give an urgent authorisation, they must decide the period
ing which the authorisation isto bein force.

That period must not exceed 7 days.

[Form of authorisation] *#

urgent authorisation must be in writing.

urgent authorisation must state the following things—
(@) the name of the relevant person;
(b) the name of the relevant hospital or care home;
(c) the period during which the authorisation isto be in force;
(d) the purpose for which the authorisation is given.

If the name of the relevant hospital or care home changes, the urgent authorisation isto beread

asif it stated the current name of the hospital or care home.

178

179

180

181

182

183

Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(2) But sub-paragraph (1) is subject to any provision relating to the change of name which is made

in any enactment or in any instrument made under an enactment.
] 184

185

[Duty to keep records and give copies]

[82
(1) Thisparagraph appliesif an urgent authorisation is given.

(2) The managing authority must keep a written record of why they have given the urgent
authorisation.

(3) Assoon as practicable after giving the authorisation, the managing authority must give a copy
of the authorisation to all of the following—

(@) therelevant person;

(b) any section 39A IMCA.

] 186

[Duty to give information about authorisation] ¥’

[83
(1) Thisparagraph appliesif an urgent authorisation is given.

(2) The managing authority of the relevant hospital or care home must take such steps as are
practicable to ensure that the relevant person understands all of the following—
(@) theeffect of the authorisation;
(b) theright to make an application to the court to exercise its jurisdiction under section
21A.

(3) Those steps must be taken as soon asis practicable after the authorisation is given.

(4) Those steps must include the giving of appropriate information both orally and in writing.
] 188

184 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

185 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

18 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

187 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

18 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
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189

[Request for extension of duration]

[84

(1) This paragraph applies if the managing authority make a request under paragraph 77 for the
supervisory body to extend the duration of the original authorisation.

(2) The managing authority must keep a written record of why they have made the request.

(3) The managing authority must give the relevant person notice that they have made the request.

(4) Thesupervisory body may extend the duration of theoriginal authorisation if it appearsto them
that—
(@) the managing authority have made the required request for a standard authorisation,
(b) there are exceptional reasons why it has not yet been possible for that request to be
disposed of, and
(c) itisessentia for the existing detention to continue until the request is disposed of.

(5) The supervisory body must keep a written record that the request has been made to them.

(6) Inthis paragraph and paragraphs 85 and 86—
(@ “origina authorisation” and “existing detention” have the same meaning asin paragraph

17,
(b) the required request for a standard authorisation is the request that is referred to in
paragraph 76(2) or (3).

] 190

[85

(1) This paragraph applies if, under paragraph 84, the supervisory body decide to extend the
duration of the original authorisation.

(2) The supervisory body must decide the period of the extension.
(8) That period must not exceed 7 days.
(4) Thesupervisory body must give the managing authority notice stating the period of the extension.

(5) The managing authority must then vary the original authorisation so that it states the extended
duration.

(6) Paragraphs82(3) and 83 apply (with the necessary modifications) to the variation of the original
authorisation as they apply to the giving of an urgent authorisation.

(7) The supervisory body must keep awritten record of—
(@) the outcome of the request, and
(b) the period of the extension.

189 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

19 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the

purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 191

[86
(1)

This paragraph appliesif, under paragraph 84, the supervisory body decide not to extend the

duration of the original authorisation.

)

©)

(4)

] 192

[87
D
(2)

] 194

[88
An

] 196

The supervisory body must give the managing authority notice stating—
(@) thedecision, and
(b) their reasons for making it.

The managing authority must give a copy of that noticeto all of the following—
(@) therelevant person;
(b) any section 39A IMCA.

The supervisory body must keep awritten record of the outcome of the request.

[No variation] **

An urgent authorisation may not be varied except in accordance with paragraph 85.

This paragraph does not affect the powers of the Court of Protection or of any other court.

[When an authorisation isin force] **°

urgent authorisation comes into force when it is given.
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192

193
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Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
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otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[89

(1) Anurgent authorisation ceasesto bein force at the end of the period stated in the authorisation
in accordance with paragraph 80(c) (subject to any variation in accordance with paragraph 85).

(2) Butif therequired request is disposed of before the end of that period, the urgent authorisation
ceasesto bein force asfollows.

(3) If the supervisory body are required by paragraph 50(1) to give the requested authorisation,
the urgent authorisation ceases to be in force when the requested authorisation comes into force.
(4) If the supervisory body are prohibited by paragraph 50(2) from giving the requested
authorisation, the urgent authorisation ceases to be in force when the managing authority receive
notice under paragraph 58.
(5) Inthis paragraph—

“required request” means the request referred to in paragraph 76(2) or (3);

“requested authorisation” means the standard authorisation to which the required request

relates.

(6) This paragraph does not affect the powers of the Court of Protection or of any other court.
] 197

[90

(1) Thisparagraph appliesif an urgent authorisation ceases to be in force.

(2) The supervisory body must give notice that the authorisation has ceased to be in force.

(3) The supervisory body must give that notice to all of the following—
(@) therelevant person;
(b) any section 39A IMCA.

(4) Thesupervisory body must give that notice as soon as practicable after the authorisation ceases
tobeinforce.

]198
[ PART 6
ELIGIBILITY REQUIREMENT NOT MET: SUSPENSION OF STANDARD
AUTHORISATION
]199

197" Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

1% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

19 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
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[91
(1) ThisPart appliesif the following conditions are met.

(2) Thefirst condition isthat a standard authorisation—
(@) hasbeen given, and
(b) hasnot ceased to bein force.

(3) The second condition is that the managing authority of the relevant hospital or care home are
satisfied that the relevant person has ceased to meet the éigibility requirement.

(4) But this Part does not apply if the relevant person is ineligible by virtue of paragraph 5 of
Schedule 1A (in which case see Part 8).

]200

[92
The managing authority of therelevant hospital or care home must give the supervisory body notice
that the relevant person has ceased to meet the eligibility requirement.

] 201

[93

(1) This paragraph applies if the managing authority give the supervisory body notice under
paragraph 92.

(2) The standard authorisation is suspended from the time when the notice is given.

(3) The supervisory body must give notice that the standard authorisation has been suspended to
the following persons-

(@) therelevant person;

(b) therelevant person's representative;

(c) the managing authority of the relevant hospital or care home.

] 202
[94

(1) Thisparagraph appliesif, whilst the standard authorisation is suspended, the managing authority
are satisfied that the relevant person meets the eligibility requirement again.

(2) The managing authority must give the supervisory body notice that the relevant person meets
the eligibility requirement again.

20 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

201 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 203

[95

(1) This paragraph applies if the managing authority give the supervisory body notice under
paragraph 94.

(2) The standard authorisation ceases to be suspended from the time when the notice is given.

(3) Thesupervisory body must give notice that the standard authori sation has ceased to be suspended
to the following persons—

(@) therelevant person;

(b) therelevant person's representative;

(c) any section 39D IMCA;

(d) the managing authority of the relevant hospital or care home.

(4) The supervisory body must give notice under this paragraph as soon as practicable after they

are given notice under paragraph 94.
] 204

[96

(1) Thisparagraph appliesif no notice is given under paragraph 94 before the end of the relevant
28 day period.

(2) The standard authorisation ceases to have effect at the end of the relevant 28 day period.

(3) Therelevant 28 day period isthe period of 28 days beginning with the day on which the standard

authorisation is suspended under paragraph 93.
] 205

[97
The effect of suspending the standard authorisation is that Part 1 ceases to apply for aslong asthe

authorisation is suspended.
] 206

203 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
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purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[ PART 7

STANDARD AUTHORISATIONS: CHANGE IN SUPERVISORY RESPONSIBILITY

] 207

[Application of this Part]**

[98
(1) ThisPart appliesif these conditions are met.

(2) Thefirst condition isthat a standard authorisation—
(@) hasbeen given, and
(b) hasnot ceased to bein force.

(3) The second condition is that there is a change in supervisory responsibility.

(4) Thethird condition isthat there is not a change in the place of detention (within the meaning
of paragraph 25).

] 209

[99

For the purposes of this Part there is a change in supervisory responsibility if—
(@) one body (“the old supervisory body”) have ceased to be supervisory body in relation
to the standard authorisation, and
(b) adifferent body (“the new supervisory body”) have become supervisory body inrelation

to the standard authorisation.
] 210

[Effect of change in supervisory responsibility] **

[100

(1) The new supervisory body becomes the supervisory body in relation to the authorisation.

207 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
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)

Anything done by or in relation to the old supervisory body in connection with the authorisation

has effect, so far asis necessary for continuing its effect after the change, asif done by or inrelation
to the new supervisory body.

©)

Anything which relates to the authorisation and which isin the process of being done by or in

relation to the old supervisory body at the time of the change may be continued by or in relation
to the new supervisory body.

(4) But—
(@) the old supervisory body do not, by virtue of this paragraph, cease to be liable for
anything done by them in connection with the authorisation before the change; and
(b) the new supervisory body do not, by virtue of this paragraph, become liable for any
such thing.
] 212
[ PART 8
STANDARD AUTHORISATIONS: REVIEW
] 213
[Application of this Part]
[101
(1) ThisPart appliesif a standard authorisation—
(@) hasbeen given, and
(b) hasnot ceased to bein force.
(2) Paragraphs 102 to 122 are subject to paragraphs 123 to 125.
] 215

212

213

214

215
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216

[Review by supervisory body]

[102

(1) The supervisory body may at any time carry out a review of the standard authorisation in
accordance with this Part.

(2) The supervisory body must carry out such areview if they are requested to do so by an eligible
person.

(3) Each of thefollowing is an eligible person—
(@) therelevant person;
(b) therelevant person's representative;

(c) the managing authority of the relevant hospital or care home.
] 217

218

[Request for review]

[103

(1) Ané€ligible person may, at any time, request the supervisory body to carry out areview of the
standard authorisation in accordance with this Part.

(2) The managing authority of the relevant hospital or care home must make such arequest if one

or more of the qualifying requirements appear to them to be reviewable.
] 219

[Grounds for review]?*

[104
(1) Paragraphs 105 to 107 set out the grounds on which the qualifying requirements are reviewabl e.

(2) A qualifying requirement is not reviewable on any other ground.

216 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
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] 221

[Non-qualification ground]

[105

(1) Any of the following qualifying requirements is reviewable on the ground that the relevant
person does not meet the requirement—

(@) the age requirement;

(b) the mental health requirement;

(c) the mental capacity requirement;

(d) the best interests requirement;

(e) theno refusals requirement.

(2) The €igibility requirement is reviewable on the ground that the relevant person is ineligible
by virtue of paragraph 5 of Schedule 1A.

(3) The ground in sub-paragraph (1) and the ground in sub-paragraph (2) are referred to as the

non-qualification ground.
] 223

[Change of reason ground]

[106

(1) Any of the following qualifying requirements is reviewable on the ground set out in
sub-paragraph (2)—

(@) the mental health requirement;

(b) the mental capacity requirement;

(c) the best interests requirement;

(d) thedigibility requirement;

(e) theno refusals requirement.

(2) The ground isthat the reason why the relevant person meets the requirement is not the reason
stated in the standard authorisation.

(3) Thisground isreferred to as the change of reason ground.

221 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
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] 225

[Variation of conditions ground] %

[107

(1) The best interests requirement is reviewable on the ground that—
(@) there has been a change in the relevant person's case, and
(b) because of that change, it would be appropriate to vary the conditions to which the
standard authorisation is subject.

(2) Thisground isreferred to asthe variation of conditions ground.

(3) A referenceto varying the conditionsto which the standard authorisation is subject isareference
to-

(@) amendment of an existing condition,

(b) omission of an existing condition, or

(c) inclusion of anew condition (whether or not there are already any existing conditions).
] 227

[Notice that review to be carried out]

[108

(1) If the supervisory body are to carry out areview of the standard authorisation, they must give
notice of the review to the following persons—

(@) therelevant person;

(b) therelevant person's representative;

(c) the managing authority of the relevant hospital or care home.

(2) The supervisory body must give the notice—
(@) before they begin the review, or
(b) if that is not practicable, as soon as practicable after they have begun it.

(3) This paragraph does not require the supervisory body to give notice to any person who has
requested the review.
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] 229

[Starting a review]

[109
To start areview of the standard authorisation, the supervisory body must decide which, if any, of

the qualifying requirements appear to be reviewable.
] 231
[No reviewable qualifying requirements] >

[110
(1) Thisparagraph appliesif no qualifying requirements appear to be reviewable.

2) This Part does not require the supervisory body to take any action in respect of the standard
( €q p y boady y esp
authorisation.
] 233

[One or more reviewable qualifying requirements] >

[111
(1) Thisparagraph appliesif one or more qualifying requirements appear to be reviewable.
(2) The supervisory body must secure that a separate review assessment is carried out in relation

to each qualifying requirement which appears to be reviewable.

©)

But sub-paragraph (2) does not require the supervisory body to secure that a best interests

review assessment is carried out in a case where the best interests requirement appears to the
supervisory body to be non-assessable.
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(4) The best interests requirement is non-assessable if—
(@) therequirement isreviewable only on the variation of conditions ground, and
(b) the changein the relevant person's case is not significant.

(5) In making any decision whether the change in the relevant person's case is significant, regard
must be had to—
(@) the nature of the change, and

(b) the period that the changeislikely to last for.
] 235

[Review assessments]

[112

(1) A review assessment is an assessment of whether the relevant person meets a qualifying
requirement.

(2) Inrelation to areview assessment—
(@) a negative conclusion is a conclusion that the relevant person does not meet the
qualifying requirement to which the assessment rel ates,
(b) apositive conclusion is a conclusion that the relevant person meets the qualifying
requirement to which the assessment relates.

(3) Anagereview assessment isareview assessment carried out in relation to the age requirement.

(4) A mental health review assessment is areview assessment carried out in relation to the mental
health requirement.

(5) A mental capacity review assessment isareview assessment carried out in relation to the mental
capacity requirement.
(6) A best interests review assessment is a review assessment carried out in relation to the best
Interests requirement.

(7) Anédligibility review assessment isareview assessment carried out in relation to the éligibility
requirement.

(8) A norefusalsreview assessment isareview assessment carried out in relation to the no refusals

requirement.
] 237
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purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

237 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[113

(1) Incarrying out a review assessment, the assessor must comply with any duties which would
be imposed upon him under Part 4 if the assessment were being carried out in connection with a
request for a standard authorisation.

(2) Butinthe case of a best interests review assessment, paragraphs 43 and 44 do not apply.

(3) Instead of what is required by paragraph 43, the best interests review assessment must include
recommendations about whether — and, if so, how — it would be appropriate to vary the conditions

to which the standard authorisation is subject.
] 238

[Best interests requirement reviewable but non-assessable]

[114

(1) Thisparagraph appliesin a case where—
(@) the best interests requirement appears to be reviewable, but
(b) inaccordance with paragraph 111(3), the supervisory body are not required to secure
that a best interests review assessment is carried out.

(2) The supervisory body may vary the conditions to which the standard authorisation is subject

[ r;msuch ways (if any) as the supervisory body think are appropriate in the circumstances.
]

[Best interests review assessment positive]

[115

(1) Thisparagraph appliesin a case where—
(@) abest interests review assessment is carried out, and
(b) the assessment comesto a positive conclusion.

(2) The supervisory body must decide the following questions-
(@) whether or not the best interests requirement is reviewable on the change of reason
ground;

238 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

239 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

240 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

241 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(b) whether or not the best interests requirement isreviewable on the variation of conditions
ground;
(c) if so, whether or not the change in the person's case is significant.

(3) If the supervisory body decide that the best interests requirement is reviewable on the change
of reason ground, they must vary the standard authorisation so that it states the reason why the
relevant person now meets that requirement.

(4) If the supervisory body decide that—
(@) thebest interests requirement is reviewable on the variation of conditions ground, and
(b) the changein the relevant person's case is not significant,
they may vary the conditions to which the standard authorisation is subject in such ways (if any)
as they think are appropriate in the circumstances.

(5) If the supervisory body decide that—
(@) thebest interests requirement is reviewable on the variation of conditions ground, and
(b) the changein the relevant person's case is significant,
they must vary the conditions to which the standard authorisation is subject in such ways as they
think are appropriate in the circumstances.

(6) If the supervisory body decide that the best interests requirement is not reviewable on—
(@) the change of reason ground, or
(b) thevariation of conditions ground,
this Part does not require the supervisory body to take any action in respect of the standard

authorisation so far as the best interests requirement relatesto it.
] 242

[Mental health, mental capacity, eligibility or no refusals review assessment positive]

[116
(1) Thisparagraph appliesif the following conditions are met.

(2) Thefirst condition isthat one or more of the following are carried out—
(@) amenta health review assessment;
(b) amental capacity review assessment;
(c) ané€ligibility review assessment;
(d) ano refusals review assessment.

(3) The second condition is that each assessment carried out comes to a positive conclusion.

(4) The supervisory body must decide whether or not each of the assessed qualifying requirements
Is reviewable on the change of reason ground.

242 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

243 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(5) If the supervisory body decide that any of the assessed qualifying requirementsis reviewable
on the change of reason ground, they must vary the standard authorisation so that it statesthe reason
why the relevant person now meets the requirement or requirements in question.

(6) If thesupervisory body decidethat none of the assessed qualifying requirementsarereviewable
on the change of reason ground, this Part does not require the supervisory body to take any action
in respect of the standard authorisation so far as those requirementsrelate to it.

(7) An assessed qualifying requirement is a qualifying requirement in relation to which areview

assessment is carried out.
] 244

[One or more review assessments negative] *°

[117

(1) Thisparagraph appliesif oneor more of the review assessments carried out comesto anegative
conclusion.

(2) The supervisory body must terminate the standard authorisation with immediate effect.

] 246

[Completion of a review] >’

[118
(1) Thereview of the standard authorisation is complete in any of the following cases.
(2) Thefirst caseiswhere paragraph 110 applies.

(3) The second caseiswhere—
(@) paragraph 111 applies, and
(b) paragraph 117 requires the supervisory body to terminate the standard authorisation.

(4) In such a case, the supervisory body need not comply with any of the other provisions of
paragraphs 114 to 116 which would be applicableto thereview (wereit not for this sub-paragraph).

(5) Thethird caseiswhere—
(@) paragraph 111 applies,

244 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

245 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

246 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

247 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
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otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(b) paragraph 117 does not require the supervisory body to terminate the standard
authorisation, and

(c) the supervisory body comply with all of the provisions of paragraphs 114 to 116 (so
far asthey are applicable to the review).

] 248
[Variations under this Part]*°

[119
Any variation of the standard authorisation made under this Part must be in writing.
] 250

[Notice of outcome of review] >
[120
(1) When the review of the standard authorisation is complete, the supervisory body must give

notice to all of the following—

)

] 252

(@) the managing authority of the relevant hospital or care home;
(b) therelevant person;

(c) therelevant person's representative;

(d) any section 39D IMCA.

That notice must state—
(@) the outcome of the review, and
(b) what variation (if any) has been made to the authorisation under this Part.

248

249

250

251

252

Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[Records]

[121
A supervisory body must keep awritten record of the following information—
(@) eachrequest for areview that is made to them;
(b) the outcome of each request;
(c) eachreview which they carry out;
(d) the outcome of each review which they carry out;

(e) any variation of an authorisation made in consequence of areview.
] 254

[Relationship between review and suspension under Part 6]%°

[122
(1) Thisparagraph appliesif a standard authorisation is suspended in accordance with Part 6.
(2) No review may be requested under this Part whilst the standard authorisation is suspended.

(3) If areview hasaready been requested, or isbeing carried out, when the standard authorisation
Is suspended, no steps are to be taken in connection with that review whilst the authorisation is
suspended.

] 256

[Relationship between review and request for new authorisation]®’

[123

(1) This paragraph applies if, in accordance with paragraph 24 (as read with paragraph 29), the
managing authority of the relevant hospital or care home make a request for a new standard
authorisation which would be in force after the expiry of the existing authorisation.

(2) Noreview may be requested under this Part until the request for the new standard authorisation
has been disposed of.

253 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

24 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

2% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(3) If areview has aready been requested, or is being carried out, when the new standard
authorisation is requested, no steps are to be taken in connection with that review until the request

for the new standard authorisation has been disposed of.
] 258

[124

(1) Thisparagraph appliesif—
(@) areview under this Part has been requested, or is being carried out, and
(b) the managing authority of the relevant hospital or care home make a request under
paragraph 30 for a new standard authorisation which would be in force on or before, and
after, the expiry of the existing authorisation.

(2) No steps are to be taken in connection with the review under this Part until the request for the
new standard authorisation has been disposed of.

] 259
[125
In paragraphs 123 and 124—

(@) theexisting authorisation is the authorisation referred to in paragraph 101;

(b) the expiry of the existing authorisation is the time when it is expected to cease to be

in force.
] 260

[ PART 9
ASSESSMENTSUNDER THIS SCHEDULE

] 261

28 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

29 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

260 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[Introduction] %

[126

This Part contains provision about assessments under this Schedule.
] 263

[127
An assessment under this Schedule is either of the following—
(@) an assessment carried out in connection with a request for a standard authorisation

under Part 4,
(b) areview assessment carried out in connection with areview of astandard authorisation
under Part 8.

] 264

[128

In this Part, in relation to an assessment under this Schedule—
“assessor” means the person carrying out the assessment;
“relevant procedure’” means—
(@) therequest for the standard authorisation, or
(b) thereview of the standard authorisation;
“supervisory body” meansthe supervisory body responsible for securing that the assessment

is carried out.
]265

[Supervisory body to select assessor ] *®

[129
(1) Itisfor the supervisory body to select a person to carry out an assessment under this Schedule.

(2) The supervisory body must not select a person to carry out an assessment unless the person—
(@) appears to the supervisory body to be suitable to carry out the assessment (having
regard, in particular, to the type of assessment and the person to be assessed), and
(b) iseligibleto carry out the assessment.

262 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(3) Regulations may make provision about the selection, and eligibility, of persons to carry out
assessments under this Schedule.

(4) Sub-paragraphs(5) and (6) apply if two or more assessments are to be obtained for the purposes
of the relevant procedure.

(5) In acase where the assessments to be obtained include a mental health assessment and a best
interests assessment, the supervisory body must not select the same person to carry out both
assessments.

(6) Except as prohibited by sub-paragraph (5), the supervisory body may select the same person
to carry out any number of the assessments which the person appearsto be suitable, andiseligible,

to carry out.
] 267

[130
(1) Thisparagraph applies to regulations under paragraph 129(3).

(2) Theregulations may make provision relating to a person's—
(@) qudlifications,
(b) skills,
(c) training,
(d) experience,
(e) relationship to, or connection with, the relevant person or any other person,
(f) involvement in the care or treatment of the relevant person,
(9) connection with the supervisory body, or
(h) connection with the relevant hospital or care home, or with any other establishment or
undertaking.

(3) The provision that the regulations may make in relation to a person's training may provide for
particular training to be specified by the appropriate authority otherwise than in the regulations.

(4) In sub-paragraph (3) the “appropriate authority” means—
(@) inrelation to England: the Secretary of State;
(b) inrelation to Wales: the National Assembly for Wales.

(5) The regulations may make provision requiring a person to be insured in respect of liabilities
that may arise in connection with the carrying out of an assessment.

(6) Inrelation to cases where two or more assessments are to be obtained for the purposes of the
relevant procedure, the regulations may limit the number, kind or combination of assessments
which a particular person is eligible to carry out.

(7) Sub-paragraphs (2) to (6) do not limit the generality of the provision that may be made in the

regulations.
] 268

%67 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[Examination and copying of records] **

[131

An

assessor may, at all reasonabl e times, examine and take copies of—
(@) any health record,
(b) any record of, or held by, alocal authority and compiled in accordance with a socia
services function, and
(c) any record held by a person registered under Part 2 of the Care Standards Act 2000,

which the assessor considers may be relevant to the assessment which is being carried out.

] 270

Amendments Pending

Sch

.A1(9) para. 131(c): wordsinserted by Health and Social Care Act 2008 (Consequential AmendmentsNo.2) Order

2010/813, art. 17(7)(a) (October 1, 2010)

[Representations] **

[132
In carrying out an assessment under this Schedule, the assessor must take into account any
information given, or submissions made, by any of the following—

] 272

(@) therelevant person's representative;
(b) any section 39A IMCA,;
(c) any section 39C IMCA;
(d) any section 39D IMCA.

269

270

271

272

Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
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Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
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273

[Assessments to stop if any comes to negative conclusion]

[133

(1) This paragraph appliesif an assessment under this Schedule comes to the conclusion that the
relevant person does not meet one of the qualifying requirements.

(2) ThisSchedule doesnot requirethe supervisory body to secure that any other assessments under
this Schedule are carried out in relation to the relevant procedure.

(3) The supervisory body must give notice to any assessor who is carrying out another assessment
in connection with the relevant procedure that they are to cease carrying out that assessment.

(4) If an assessor receives such notice, this Schedule does not require the assessor to continue

carrying out that assessment.
] 274

275

[Duty to keep records and give copies]

[134

(1) Thisparagraph appliesif an assessor has carried out an assessment under this Schedule (whatever
conclusions the assessment has come to).

(2) The assessor must keep awritten record of the assessment.

(3) Assoon as practicable after carrying out the assessment, the assessor must give copies of the

assessment to the supervisory body.
] 276

[135

(1) This paragraph appliesto the supervisory body if they are given a copy of an assessment under
this Schedule.

(2) The supervisory body must give copies of the assessment to all of the following—
(@) the managing authority of the relevant hospital or care home;
(b) therelevant person;
(c) any section 39A IMCA;
(d) therelevant person's representative.

213 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
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3) If—

(@) the assessment is obtained in relation to arequest for a standard authorisation, and

(b) thesupervisory body are required by paragraph 50(1) to give the standard authorisation,
the supervisory body must give the copies of the assessment when they give copies of the
authorisation in accordance with paragraph 57.

(4) If—
(@) the assessment is obtained in relation to arequest for a standard authorisation, and
(b) the supervisory body are prohibited by paragraph 50(2) from giving the standard
authorisation,
the supervisory body must give the copies of the assessment when they give notice in accordance
with paragraph 58.

(5) If the assessment is obtained in connection with the review of a standard authorisation, the
supervisory body must give the copies of the assessment when they give notice in accordance with
paragraph 120.

] 277

[136

(1) Thisparagraph applies to the supervisory body if—
(@) they are given acopy of abest interests assessment, and
(b) theassessment includes, in accordance with paragraph 44(2), astatement that it appears
to the assessor that there is an unauthorised deprivation of liberty.

(2) The supervisory body must notify all of the persons listed in sub-paragraph (3) that the
assessment includes such a statement.

(3) Those persons are—
(@) the managing authority of the relevant hospital or care home;
(b) therelevant person;
(c) any section 39A IMCA,;
(d) any interested person consulted by the best interests assessor.

(4) The supervisory body must comply with this paragraph when (or at some time before) they
comply with paragraph 135.
] 278

2T Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
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[ PART 10

RELEVANT PERSON'SREPRESENTATIVE

] 279
[The representative]

[137
In this Schedule the relevant person's representative is the person appointed as such in accordance
with this Part.
] 281
[138
(1) Regulations may make provision about the selection and appointment of representatives.
(2) InthisPart such regulations are referred to as “ appointment regulations”.
] 282

[Supervisory body to appoint representative] **
[139
(1) The supervisory body must appoint a person to be the relevant person's representative as soon

as practicable after a standard authorisation is given.

)

The supervisory body must appoint a person to be the relevant person's representative if a

vacancy arises whilst a standard authorisation isin force.

©)

Where a vacancy arises, the appointment under sub-paragraph (2) is to be made as soon as

practicable after the supervisory body becomes aware of the vacancy.
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purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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]284

[140

(1) The selection of a person for appointment under paragraph 139 must not be made unless it
appears to the person making the selection that the prospective representative would, if appointed—
(@) maintain contact with the relevant person,
(b) represent the relevant person in matters relating to or connected with this Schedule,
and

(c) support the relevant person in matters relating to or connected with this Schedule.
] 285

[141

(1) Any appointment of arepresentative for arelevant personisin addition to, and does not affect,
any appointment of a donee or deputy.

(2) Thefunctions of any representative are in addition to, and do not affect—
(@) theauthority of any donee,
(b) the powers of any deputy, or

o (c) any powers of the court.
]

[ Appointment regulations] %

[142
A ppointment regulations may provide that the procedure for appointing arepresentative may begin

at any time after arequest for a standard authorisation is made (including atime before the request
has been disposed of).

] 288

[143

(1) Appointment regulations may make provision about who isto select a person for appointment
as arepresentative.

284 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

285 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

28 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

87 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

28 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(2) But regulations under this paragraph may only provide for the following to make a selection—
(@) therelevant person, if he has capacity in relation to the question of which person should
be his representative;

(b) adonee of alasting power of attorney granted by the relevant person, if it iswithin the
scope of his authority to select a person;

(c) adeputy, if it iswithin the scope of his authority to select a person;

(d) abest interests assessor;

(e) the supervisory body.

(3) Regulations under this paragraph may provide that a selection by the relevant person, a donee
or adeputy is subject to approval by abest interests assessor or the supervisory body.

(4) Regulations under this paragraph may provide that, if more than one selection is necessary in
connection with the appointment of a particular representative—

(@) the same person may make more than one selection;

(b) different persons may make different selections.

(5) For the purposes of this paragraph a best interests assessor is a person carrying out a best
Interests assessment in connection with the standard authorisation in question (including the giving

of that authorisation).
] 289

[144

(1) Appointment regulations may make provision about who may, or may not, be—
(@) selected for appointment as a representative, or
(b) appointed as a representative.

(2) Regulations under this paragraph may relate to any of the following matters—
(@) aperson'sage;
(b) aperson'ssuitability;
(c) aperson'sindependence;
(d) aperson'swillingness;

. (e) aperson'squalifications.
]

[145
Appointment regulations may make provision about the formalities of appointing a person as a

representative.
] 291

289 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

20 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

21 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the

purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[146

In a case where a best interests assessor is to select a person to be appointed as a representative,
appointment regulations may provide for the variation of the assessor's duties in relation to the
assessment which heis carrying out.

] 292
[Monitoring of representatives]

[147
Regulations may make provision requiring the managing authority of the relevant hospital or care
home to—

(@ monitor, and

(b) report to the supervisory body on,
the extent to which a representative is maintaining contact with the relevant person.
] 294

[Termination] *

[148

Regulations may make provision about the circumstances in which the appointment of a person as

the
] 296

relevant person's representative ends or may be ended.

[149
Regulations may make provision about the formalities of ending the appointment of a person asa
representative.

] 297

292

293

294

295

296

297

Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[Suspension of representative's functions]

[150

(D

ori

)

Regulations may make provision about the circumstances in which functions exercisable by,
n relation to, the relevant person's representative (whether under this Schedule or not) may be—
(@) suspended, and
(b) if suspended, revived.

The regulations may make provision about the formalities for giving effect to the suspension

or revival of afunction.

©)

] 299

The regulations may make provision about the effect of the suspension or revival of afunction.

[Payment of representative] *®

[151
Regulations may make provision for payments to be made to, or in relation to, persons exercising
functions as the relevant person's representative.

] 301

[Regulations under this Part]**

[152
The provisions of this Part which specify provision that may be made in regulations under this Part
do not affect the generality of the power to make such regulations.

] 303

298

299

300

301

302

303

Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[Effect of appointment of section 39C IMCA]**

[153
Paragraphs 159 and 160 make provision about the exercise of functions by, or towards, the relevant
person's representative during periods when—

(@) no person is appointed as the relevant person's representative, but
(b) aperson isappointed as a section 39C IMCA.

] 305
[ PART 11
IMCAS
] 306
[Application of Part]*’
[154
This Part applies for the purposes of this Schedule.
] 308
[The IMCAs]**®
[155
A section 39A IMCA is an independent mental capacity advocate appointed under section 39A.
] 310
304

305

306

307

308

309

310

Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in Sl 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[156
A section 39C IMCA is an independent mental capacity advocate appointed under section 39C.

] 311

[157
A section 39D IMCA is an independent mental capacity advocate appointed under section 39D.

] 312

[158
AnIMCA isasection 39A IMCA or asection 39C IMCA or a section 39D IMCA.

] 313

[Section 39C IMCA: functions]**

[159
(1) Thisparagraph appliesif, and for aslong as, thereis a section 39C IMCA.

(2) Inthe application of the relevant provisions, references to the relevant person's representative
are to be read as references to the section 39C IMCA.

(3) But sub-paragraph (2) does not apply to any function under the relevant provisions for aslong
as the function is suspended in accordance with provision made under Part 10.

(4) Inthis paragraph and paragraph 160 the relevant provisions are—
(@) paragraph 102(3)(b) (request for review under Part 8);
(b) paragraph 108(1)(b) (notice of review under Part 8);
(c) paragraph 120(1)(c) (notice of outcome of review under Part 8).

] 315

[160

(1) Thisparagraph appliesif—
(@) aperson isappointed as the relevant person's representative, and
(b) aperson accordingly ceases to hold an appointment as a section 39C IMCA.

31 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

312" Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

313 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

314 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

315 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(2) Where afunction under arelevant provision has been exercised by, or towards, the section 39C
IMCA, thereis no requirement for that function to be exercised again by, or towards, the relevant

person's representative.
] 316

[Section 39A IMCA: restriction of functions] *’

[161

(1) Thisparagraph appliesif—
(@) thereisasection 39A IMCA, and
(b) apersonisappointed under Part 10 to be the relevant person's representative (whether
or not that person, or any person subsequently appointed, is currently the relevant person's
representative).

(2) The dutiesimposed on, and the powers exercisable by, the section 39A IMCA do not apply.

(3) The duties imposed on, and the powers exercisable by, any other person do not apply, so far
asthey fall to be performed or exercised towards the section 39A IMCA.

(4) But sub-paragraph (2) does not apply to any power of challenge exercisable by the section 39A
IMCA.

(5) And sub-paragraph (3) does not apply to any duty or power of any other person so far as it
relates to any power of challenge exercisable by the section 39A IMCA.

(6) Before exercising any power of challenge, the section 39A IMCA must take the views of the
relevant person's representative into account.

(7) A power of challengeisapower to make an application to the court to exercise itsjurisdiction
under section 21A in connection with the giving of the standard authorisation.

] 318
[ PART 12

MISCELLANEOUS

] 319

316 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

317 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

318 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

319 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[Monitoring of operation of Schedule] *°

[162

(1) Regulations may make provision for, and in connection with, requiring one or more prescribed
bodies to monitor, and report on, the operation of this Schedule in relation to England.

(2) The regulations may, in particular, give a prescribed body authority to do one or more of the
following things—

(@) tovisit hospitals and care homes;

(b) tovisit and interview persons accommodated in hospitals and care homes;

(c) torequirethe production of, and to inspect, records relating to the care or treatment of

persons.
(3) “Prescribed” means prescribed in regulations under this paragraph.
] 321

[163

(1) Regulations may make provision for, and in connection with, enabling the National Assembly
for Wales to monitor, and report on, the operation of this Schedule in relation to Wales.

(2) The National Assembly may direct one or more persons or bodies to carry out the Assembly's

functions under regulations under this paragraph.
] 322

[Disclosure of information] **

[164

(1) Regulations may require either or both of the following to disclose prescribed information to
prescribed bodies—

(@) supervisory bodies;

(b) managing authorities of hospitals or care homes.

(2) “Prescribed” means prescribed in regulations under this paragraph.

(3) Regulationsunder this paragraph may only prescribe information relating to matterswith which
this Schedule is concerned.

320 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

%21 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

322 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

323 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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] 324

[Directions by National Assembly in relation to supervisory functions] *

[165

(1) The National Assembly for Wales may direct a Local Health Board to exercise in relation to
its area any supervisory functions which are specified in the direction.

(2) Directions under this paragraph must not preclude the National Assembly from exercising the
functions specified in the directions.

(3) Inthisparagraph “supervisory functions’ means functions which the National Assembly have
as supervisory body, so far as they are exercisable in relation to hospitals (whether NHS or
independent hospitals, and whether in Wales or England).

] 326
[166

(1) This paragraph applies where, under paragraph 165, a Local Health Board (“the specified
LHB”) isdirected to exercise supervisory functions (“delegated functions’).

(2) The National Assembly for Wales may give directions to the specified LHB about the Board's
exercise of delegated functions.

(3) The National Assembly may give directions for any delegated functions to be exercised, on
behalf of the specified LHB, by a committee, sub-committee or officer of that Board.

(4) TheNational Assembly may givedirections providing for any delegated functionsto be exercised
by the specified LHB jointly with one or more other Local Health Boards.

(5) Where, under sub-paragraph (4), delegated functions are exercisable jointly, the National
Assembly may give directions providing for the functions to be exercised, on behalf of the Local

Health Boards in question, by ajoint committee or joint sub-committee.
] 327

[167
(1) Directions under paragraph 165 must be given in regulations.
(2) Directions under paragraph 166 may be given—

324 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

325 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

326 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

%27 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)



Mental Capacity Act 2005 Page 119

] 328

(@) inregulations, or
(b) by instrument in writing.

[168
The power under paragraph 165 or paragraph 166 to give directions includes power to vary or
revoke directions given under that paragraph.

] 329
[Notices] **
[169
Any notice under this Schedule must be in writing.
] 331
[Regulations] **
[170

1)

This paragraph appliesto al regulations under this Schedule, except regul ations under paragraph

162, 163, 167 or 183.

)

It isfor the Secretary of State to make such regulationsin relation to authorisations under this

Schedule which relate to hospitals and care homes situated in England.

©)

Itisfor the National Assembly for Wales to make such regulationsin relation to authorisations

under this Schedule which relate to hospitals and care homes situated in Wales.

] 333

[171
It isfor the Secretary of State to make regulations under paragraph 162.

328

329

330

331

332

333

Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
Added by Mental Health Act 2007 ¢. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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]334

[172
It isfor the National Assembly for Wales to make regulations under paragraph 163 or 167.

] 335
[173
(1) This paragraph applies to regulations under paragraph 183.

(2) Itisfor the Secretary of State to make such regulations in relation to cases where a question
asto the ordinary residence of a person isto be determined by the Secretary of State.

(3) Itisfor the National Assembly for Wales to make such regulations in relation to cases where

aquestion as to the ordinary residence of a person isto be determined by the National Assembly.
] 336

[ PART 13

INTERPRETATION

] 337
[Introduction] **®
[174
This Part applies for the purposes of this Schedule.
] 339

334 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

335 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

3% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

37 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

338 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

339 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[Hospitals and their managing authorities] **°

[175

(1) “Hospital” means—
(@) an NHS hospital, or
(b) anindependent hospital.

(2) “NHShospital” means-
(@) ahealth service hospital as defined by section 275 of the National Health Service Act
2006 or section 206 of the National Health Service (Wales) Act 2006, or
(b) ahospital as defined by section 206 of the National Health Service (Wales) Act 2006
vested in aLocal Health Board.

(3) “Independent hospital” means a hospital as defined by section 2 of the Care Standards Act
2000 which isnot an NHS hospital.

]341

Amendments Pending

Sch. A1(13) para. 175(3): substituted by Health and Social Care Act 2008 (Consequential Amendments No.2) Order
2010/813, art. 17(7)(b)(i) (October 1, 2010)

[176

(1) “Managing authority”, in relation to an NHS hospital, means—

(@) if the hospital—
(i) isvestedin the appropriate national authority for the purposes of its functions
under the National Health Service Act 2006 or of the National Health Service (Wales)
Act 2006, or
(i) consists of any accommodation provided by a local authority and used as a
hospital by or on behalf of the appropriate national authority under either of those
Acts,

the Primary Care Trust, Strategic Health Authority, Local Health Board or Special Health

Authority responsible for the administration of the hospital;

(b) if the hospital isvested in aPrimary Care Trust, National Health Service trust or NHS

foundation trust, that trust;

(c) if the hospital isvested in aLocal Health Board, that Board.

(2) For this purpose the appropriate national authority is—
(@) inrelation to England: the Secretary of State;
(b) inrelation to Wales: the National Assembly for Wales;

340 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

%1 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the

purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(c) inrelation to England and Wales: the Secretary of State and the National Assembly

acting jointly.
] 342

[177
“Managing authority”, in relation to an independent hospital, means the person registered, or
required to be registered, under Part 2 of the Care Standards Act 2000 in respect of the hospital.

]343

Amendments Pending

Sch. A1(13) para. 177: substituted by Health and Social Care Act 2008 (Consequential Amendments No.2) Order
2010/813, art. 17(7)(b)(ii) (October 1, 2010)

[Care homes and their managing authorities] **

[178

“Care home” has the meaning given by section 3 of the Care Standards Act 2000.
] 345

[179
“Managing authority”, in relation to a care home, means the person registered, or required to be
registered, under Part 2 of the Care Standards Act 2000 in respect of the care home.

]346

%2 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in SI 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

343 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

34 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

345 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

36 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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Amendments Pending

Sch. AL1(13) para. 179: substituted by Health and Social Care Act 2008 (Consequential Amendments No.2) Order
2010/813, art. 17(7)(b)(iii) (October 1, 2010)

[Supervisory bodies: hospitals] >

[180

(1) The identity of the supervisory body is determined under this paragraph in cases where the
relevant hospital is situated in England.

(2) If aPrimary Care Trust commissionstherelevant care or treatment, that Trust isthe supervisory
body.

(3) If the National Assembly for Wales or a Local Health Board commission the relevant care or
treatment, the National Assembly are the supervisory body.

(4) Inany other case, the supervisory body are the Primary Care Trust for the area in which the
relevant hospital is situated.

(5) If ahospital is situated in the areas of two (or more) Primary Care Trusts, it is to be regarded
for the purposes of sub-paragraph (4) as situated in whichever of the areas the greater (or greatest)
part of the hospital is situated.

]348
[181

(1) The identity of the supervisory body is determined under this paragraph in cases where the
relevant hospital is situated in Wales.

(2) The National Assembly for Wales are the supervisory body.

(3) But if a Primary Care Trust commissions the relevant care or treatment, that Trust is the

supervisory body.
] 349

37 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

3% Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

39 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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[Supervisory bodies: care homes] *°

[182

(1) The identity of the supervisory body is determined under this paragraph in cases where the
relevant care home is situated in England or in Wales.

(2) Thesupervisory body arethelocal authority for the areain which the relevant personisordinarily
resident.

(3) Butif therelevant personisnot ordinarily resident in the areaof alocal authority, the supervisory
body are the local authority for the areain which the care home is situated.

(4) Inrelation to England “local authority” means—
(@) thecouncil of acounty;
(b) the council of adistrict for which there is no county council;
(c) thecouncil of aLondon borough;
(d) the Common Council of the City of London;
(e) the Council of the Isles of Scilly.

(5) Inrelation to Wales “local authority” means the council of a county or county borough.

(6) If acarehomeissituated in the areas of two (or more) local authorities, it isto be regarded for
the purposes of sub-paragraph (3) as situated in whichever of the areas the greater (or greatest) part

of the care homeis situated.
] 351

[183

(1) Subsections (5) and (6) of section 24 of the National Assistance Act 1948 (deemed place of
ordinary residence) apply to any determination of where a person is ordinarily resident for the
purposes of paragraph 182 as those subsections apply to such a determination for the purposes
specified in those subsections.

(2) Inthe application of section 24(6) of the 1948 Act by virtue of sub-paragraph (1), section 24(6)
iIsto beread asif it referred to a hospital vested in a Local Health Board as well as to hospitals
vested in the Secretary of State and the other bodies mentioned in section 24(6).

(3 Any question arising asto the ordinary residence of aperson isto be determined by the Secretary
of State or by the National Assembly for Wales.

(4) The Secretary of State and the National Assembly must make and publish arrangements for
determining which cases are to be dealt with by the Secretary of State and which are to be dealt
with by the National Assembly.

(5) Thosearrangements may include provision for the Secretary of State and the National Assembly
to agree, in relation to any question that has arisen, which of them is to deal with the case.

30" Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

%1 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(6) Regulations may make provision about arrangements that are to have effect before, upon, or
after the determination of any question as to the ordinary residence of a person.

(7) Theregulations may, in particular, authorise or require alocal authority to do any or al of the
following things—
(@) toact assupervisory body even though it may wish to dispute that it isthe supervisory
body;
(b) to become the supervisory body in place of another local authority;
(c) torecover from another local authority expenditure incurred in exercising functions as

the supervisory body.
] 352

[Same body managing authority and supervisory body] **

[184

(1) This paragraph appliesif, in connection with a particular person's detention as aresident in a
hospital or care home, the same body are both—

(@) the managing authority of the relevant hospital or care home, and

(b) the supervisory body.

(2) Thefact that asinglebody are acting in both capacities does not prevent the body from carrying
out functions under this Schedule in each capacity.

(3) But, insuchacase, this Schedul e has effect subject to any modifications contained in regulations

that may be made for this purpose.
] 354

355

[Interested persons]

[185

Each of the following is an interested person—
(@) therelevant person's spouse or civil partner;
(b) where the relevant person and another person of the opposite sex are not married to
each other but are living together as husband and wife: the other person;
(c) where the relevant person and another person of the same sex are not civil partners of
each other but are living together asif they were civil partners: the other person;

352 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

%3 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

34 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

35 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(d) therelevant person's children and step-children;

(e) therelevant person's parents and step-parents,

(f) therelevant person'sbrothersand sisters, half-brothers and half-sisters, and stepbrothers
and stepsisters;

(9) therelevant person's grandparents;

(h) adeputy appointed for the relevant person by the court;

(i) adonee of alasting power of attorney granted by the relevant person.
] 356

[186

(1) Aninterested person consulted by the best interests assessor isany person whose nameis stated
in the relevant best interests assessment in accordance with paragraph 40 (interested persons whom
the assessor consulted in carrying out the assessment).

(2) Therelevant best interests assessment is the most recent best interests assessment carried out
in connection with the standard authorisation in question (whether the assessment was carried out
under Part 4 or Part 8).

] 357

[187
Where this Schedule imposes on a person a duty towards an interested person, the duty does not
apply if the person on whom the duty is imposed—

(@) isnot aware of the interested person's identity or of away of contacting him, and

(b) cannot reasonably ascertain it.
] 358

[188
The following table contains an index of provisions defining or otherwise explaining expressions
used in this Schedule—

age assessment paragraph 34

age requirement paragraph 13

age review assessment paragraph 112(3)
appointment regulations paragraph 138
assessment under this Schedule paragraph 127
assessor (except in Part 9) paragraph 33

assessor (in Part 9) paragraphs 33 and 128
authorisation under this Schedule paragraph 10

36 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

357 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)

38 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the

purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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best interests (determination of) section 4

best interests assessment paragraph 38

best interests requirement paragraph 16

best interests review assessment paragraph 112(6)
care home paragraph 178
change of reason ground paragraph 106
complete (in relation to areview of a standard authorisation) paragraph 118
deprivation of a person's liberty section 64(5) and (6)
deputy section 16(2)(b)
detained resident paragraph 6
disposed of (in relation to arequest for a standard authorisation) paragraph 66
eligihility assessment paragraph 46
digibility requirement paragraph 17
eligibility review assessment paragraph 112(7)
eligible person (in relation to paragraphs 68 to 73) paragraph 68
eligible person (in relation to Part 8) paragraph 102(3)
expiry (in relation to an existing authorisation) paragraph 125(b)
existing authorisation (in Part 8) paragraph 125(a)
hospital paragraph 175
IMCA paragraph 158

in force (in relation to a standard authorisation) paragraphs 63 and 64
in force (in relation to an urgent authorisation) paragraphs 88 and 89
ineligible (in relation to the eligibility requirement) Schedule 1A
interested person paragraph 185
interested person consulted by the best interests assessor paragraph 186

lack of capacity section 2

lasting power of attorney section 9

managing authority (in relation to a care home) paragraph 179
managing authority (in relation to a hospital) paragraph 176 or 177
maximum authorisation period paragraph 42

mental capacity assessment paragraph 37

mental capacity requirement paragraph 15

mental capacity review assessment paragraph 112(5)
mental health assessment paragraph 35

mental health requirement paragraph 14

mental health review assessment paragraph 112(4)
negative conclusion paragraph 112(2)(a)
new supervisory body paragraph 99(b)

no refusals assessment paragraph 48

no refusals requirement paragraph 18

no refusals review assessment

paragraph 112(8)
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non-qualification ground paragraph 105

old supervisory body paragraph 99(a)
positive conclusion paragraph 112(2)(b)
purpose of a standard authorisation paragraph 11(1)
purpose of an urgent authorisation paragraph 11(2)
qualifying requirements paragraph 12
refusal (for the purposes of the no refusal's requirement) paragraphs 19 and 20
relevant care or treatment paragraph 7
relevant hospital or care home paragraph 7
relevant managing authority paragraph 26(4)
relevant person paragraph 7
relevant person's representative paragraph 137
relevant procedure paragraph 128
review assessment paragraph 112(1)
reviewable paragraph 104
section 39A IMCA paragraph 155
section 39C IMCA paragraph 156
section 39D IMCA paragraph 157
standard authorisation paragraph 8

supervisory body (except in Part 9)

paragraph 180, 181 or 182

supervisory body (in Part 9)

paragraph 128 and paragraph 180, 181 or 182

unauthorised deprivation of liberty (in relation to paragraphs 68 to 73)

paragraph 67

urgent authorisation

paragraph 9

variation of conditions ground

paragraph 107

] 399

SCHEDULE 1

LASTING POWERSOF ATTORNEY: FORMALITIES

PART 1

Section 9

MAKING INSTRUMENTS

1 General requirementsasto making instruments

(1) Aninstrument isnot made in accordance with this Schedule unless-

(a) itisinthe prescribed form,

%9 Added by Mental Health Act 2007 c. 12 Sch.7 para.1 (April 1, 2008: insertion has effect on April 1, 2008 for the
purpose of making regulations; April 1, 2008 for the purpose specified in Sl 2008/745 art.4(a); April 1, 2009
otherwise subject to transitional provisions specified in SI 2009/139 Sch.1 paras 3-4)
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(b) it complieswith paragraph 2, and
(c) any prescribed requirements in connection with its execution are satisfied.

(2) Regulations may make different provision according to whether—
(@) theinstrument relates to personal welfare or to property and affairs (or to both);
(b) only one or more than one donee is to be appointed (and if more than one, whether
jointly or jointly and severally).

(3) Inthis Schedule-
(@) “prescribed” means prescribed by regulations, and
(b) *“regulations” means regulations made for the purposes of this Schedule by the Lord
Chancellor.

Commencement

Sch. 1(1) para. 1(1)-(3)(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

2 Requirements asto content of instruments

(1) Theinstrument must include—

() the prescribed information about the purpose of theinstrument and the effect of alasting

power of attorney,

(b) astatement by the donor to the effect that he—
(i) hasread the prescribed information or a prescribed part of it (or has had it read
to him), and
(if) intends the authority conferred under the instrument to include authority to
make decisions on his behalf in circumstances where he no longer has capacity,

(c) astatement by the donor—
(i) naming a person or persons whom the donor wishes to be notified of any
application for the registration of the instrument, or
(if) stating that there are no persons whom he wishes to be notified of any such
application,

(d) astatement by the donee (or, if more than one, each of them) to the effect that he—
(i) hasread the prescribed information or a prescribed part of it (or has had it read
to him), and
(if) understandsthe dutiesimposed on adonee of alasting power of attorney under
sections 1 (the principles) and 4 (best interests), and

(e) acertificate by a person of a prescribed description that, in his opinion, at the time

when the donor executes the instrument—
(i) thedonor understandsthe purpose of the instrument and the scope of the authority
conferred under it,
(i) no fraud or undue pressureis being used to induce the donor to create alasting
power of attorney, and
(iii) there is nothing el'se which would prevent a lasting power of attorney from
being created by the instrument.

(2) Regulations may—
(@) prescribe a maximum number of named persons;
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(b) providethat, wheretheinstrument includes a statement under sub-paragraph (1)(c)(ii),
two persons of a prescribed description must each give a certificate under sub-paragraph

(1)(e).
(3) The persons who may be named persons do not include a person who is appointed as donee
under the instrument.
(4) Inthis Schedule, “named person” means a person hamed under sub-paragraph (1)(c).

(5) A certificate under sub-paragraph (1)(e)—
(@) must be made in the prescribed form, and
(b) must include any prescribed information.

(6) The certificate may not be given by a person appointed as donee under the instrument.

Commencement
Sch. 1(1) para. 2(1)-(6): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

3 Failureto comply with prescribed form

(1) If an instrument differs in an immaterial respect in form or mode of expression from the
prescribed form, it is to be treated by the Public Guardian as sufficient in point of form and
expression.

(2) The court may declare that an instrument which is not in the prescribed form is to be treated
asif itwere, if it is satisfied that the persons executing the instrument intended it to create alasting
power of attorney.

Commencement
Sch. 1(1) para. 3(1)-(2): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

PART 2

REGISTRATION

Applications and procedure for registration

4

(1) An application to the Public Guardian for the registration of an instrument intended to create
alasting power of attorney—

(@) must be made in the prescribed form, and

(b) must include any prescribed information.

(2) The application may be made—
(@) by the donor,
(b) by the donee or donees, or
(c) if theinstrument appoints two or more doneesto act jointly and severally in respect of
any matter, by any of the donees.
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(3) The application must be accompanied by—
(@ theinstrument, and
(b) any fee provided for under section 58(4)(b).

(4) A personwho, inan application for registration, makes a statement which he knowsto be false
in amaterial particular is guilty of an offence and isliable—
(@) onsummary conviction, to imprisonment for aterm not exceeding 12 months or afine
not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for a term not exceeding 2 years or a
fine or both.

Commencement
Sch. 1(2) para. 4(1)-(4)(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

5
Subject to paragraphs 11 to 14, the Public Guardian must register theinstrument as alasting power
of attorney at the end of the prescribed period.

Commencement
Sch. 1(2) para. 5: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

Notification requirements

6

(1) A donor about to make an application under paragraph 4(2)(a) must notify any named persons
that he is about to do so.

(2) The donee (or donees) about to make an application under paragraph 4(2)(b) or (c) must notify
any named personsthat heis (or they are) about to do so.

Commencement
Sch. 1(2) para. 6(1)-(2): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

7
As soon as is practicable after receiving an application by the donor under paragraph 4(2)(a), the
Public Guardian must notify the donee (or donees) that the application has been received.

Commencement
Sch. 1(2) para. 7: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

8

(1) Assoon asis practicable after receiving an application by adonee (or donees) under paragraph
4(2)(b), the Public Guardian must notify the donor that the application has been received.
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(2) Assoon asis practicable after receiving an application by a donee under paragraph 4(2)(c),
the Public Guardian must notify—

(@) thedonor, and

(b) the donee or donees who did not join in making the application,
that the application has been received.

Commencement
Sch. 1(2) para. 8(1)-(2)(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

9
(1) A notice under paragraph 6 must be made in the prescribed form.

(2) A noticeunder paragraph 6, 7 or 8 must include such information, if any, as may be prescribed.

Commencement
Sch. 1(2) para. 9(1)-(2): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

Power to dispense with notification requirements

10

The court may—
(@) ontheapplication of the donor, dispense with the requirement to notify under paragraph
6(1), or
(b) on the application of the donee or donees concerned, dispense with the requirement to
notify under paragraph 6(2),

If satisfied that no useful purpose would be served by giving the notice.

Commencement
Sch. 1(2) para. 10(a)-(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

Instrument not made properly or containing ineffective provision

11

(1) If it appears to the Public Guardian that an instrument accompanying an application under
paragraph 4 is not made in accordance with this Schedule, he must not register theinstrument unless
the court directs him to do so.

(2) Sub-paragraph (3) appliesif it appears to the Public Guardian that the instrument contains a
provision which—

(@) would be ineffective as part of alasting power of attorney, or

(b) would prevent the instrument from operating as a valid lasting power of attorney.

(3) The Public Guardian—
(@) must apply to the court for it to determine the matter under section 23(1), and
(b) pending the determination by the court, must not register the instrument.
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(4) Sub-paragraph (5) applies if the court determines under section 23(1) (whether or not on an
application by the Public Guardian) that the instrument contains a provision which—

(@) would be ineffective as part of alasting power of attorney, or

(b) would prevent the instrument from operating as a valid lasting power of attorney.

(5 The court must—
(@ notify the Public Guardian that it has severed the provision, or
(b) direct him not to register the instrument.

(6) Where the court notifies the Public Guardian that it has severed a provision, he must register
the instrument with a note to that effect attached to it.

Commencement

Sch. 1(2) para. 11(1)-(6): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

Deputy already appointed

12

(1) Sub-paragraph (2) appliesif it appears to the Public Guardian that—
(@) thereisadeputy appointed by the court for the donor, and
(b) the powers conferred on the deputy would, if the instrument were registered, to any
extent conflict with the powers conferred on the attorney.

(2) The Public Guardian must not register the instrument unless the court directs him to do so.

Commencement

Sch. 1(2) para. 12(1)-(2): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

Objection by donee or named person

13

(1) Sub-paragraph (2) appliesif a donee or a named person—
(@) receives anotice under paragraph 6, 7 or 8 of an application for the registration of an
instrument, and
(b) before the end of the prescribed period, gives notice to the Public Guardian of an
objection to the registration on the ground that an event mentioned in section 13(3) or (6)(a)
to (d) has occurred which has revoked the instrument.

(2) If the Public Guardian is satisfied that the ground for making the objection is established, he
must not register the instrument unless the court, on the application of the person applying for the
registration—

(@) issatisfied that the ground is not established, and

(b) directsthe Public Guardian to register the instrument.

(3) Sub-paragraph (4) appliesif a donee or a named person—
(@) receives anotice under paragraph 6, 7 or 8 of an application for the registration of an
instrument, and
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(b) before the end of the prescribed period—
(i) makes an application to the court objecting to the registration on a prescribed
ground, and
(it) notifies the Public Guardian of the application.

(4) The Public Guardian must not register the instrument unless the court directs him to do so.

Commencement
Sch. 1(2) para. 13(1)-(4): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

Objection by donor

14

(1) Thisparagraph appliesif the donor—
() receivesanotice under paragraph 8 of an application for the registration of aninstrument,
and
(b) before the end of the prescribed period, gives notice to the Public Guardian of an
objection to the registration.

(2) The Public Guardian must not register the instrument unless the court, on the application of
the donee or, if more than one, any of them—

(@) issatisfied that the donor lacks capacity to object to the registration, and

(b) directsthe Public Guardian to register the instrument.

Commencement
Sch. 1(2) para. 14(1)-(2)(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

Notification of registration

15
Where an instrument is registered under this Schedule, the Public Guardian must give notice of the
fact in the prescribed form to—

(@) thedonor, and

(b) thedonee or, if more than one, each of them.

Commencement
Sch. 1(2) para. 15(a)-(b): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

Evidence of registration

16

(1) A document purporting to be an office copy of an instrument registered under this Schedule
IS, in any part of the United Kingdom, evidence of—
(@) the contents of the instrument, and
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(b) thefact that it has been registered.

(2) Sub-paragraph (1) iswithout prejudice to—
(@) section 3 of the Powers of Attorney Act 1971 (c. 27) (proof by certified copy), and
(b) any other method of proof authorised by law.

Commencement
Sch. 1(2) para. 16(1)-(2)(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

PART 3
CANCELLATION OF REGISTRATION AND NOTIFICATION OF SEVERANCE

17

(1) ThePublic Guardian must cancel the registration of an instrument asalasting power of attorney
on being satisfied that the power has been revoked—

(@) asaresult of the donor's bankruptcy, or

(b) on the occurrence of an event mentioned in section 13(6)(a) to (d).

(2) If the Public Guardian cancels the registration of an instrument he must notify—
(@) thedonor, and
(b) the donee or, if more than one, each of them.

Commencement
Sch. 1(3) para. 17(1)-(2)(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

18
The court must direct the Public Guardian to cancel the registration of an instrument as a lasting
power of attorney if it—
(@) determines under section 22(2)(a) that a requirement for creating the power was not
met,
(b) determines under section 22(2)(b) that the power has been revoked or has otherwise
come to an end, or
(c) revokesthe power under section 22(4)(b) (fraud etc.).

Commencement
Sch. 1(3) para. 18(a)-(c): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

19

(1) Sub-paragraph (2) appliesif the court determines under section 23(1) that a lasting power of
attorney contains a provision which—

(@) isineffective as part of alasting power of attorney, or

(b) preventstheinstrument from operating as a valid lasting power of attorney.

(2) The court must—
(@ notify the Public Guardian that it has severed the provision, or
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(b) direct him to cancel the registration of the instrument as alasting power of attorney.

Commencement
Sch. 1(3) para. 19(1)-(2)(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

20
On the cancellation of the registration of an instrument, the instrument and any office copies of it
must be delivered up to the Public Guardian to be cancelled.

Commencement
Sch. 1(3) para. 20: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

PART 4
RECORDS OF ALTERATIONSIN REGISTERED POWERS

21 Partial revocation or suspension of power asaresult of bankruptcy

If in the case of aregistered instrument it appears to the Public Guardian that under section 13 a
lasting power of attorney is revoked, or suspended, in relation to the donor's property and affairs
(but not in relation to other matters), the Public Guardian must attach to the instrument a note to
that effect.

Commencement
Sch. 1(4) para. 21: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

22 Termination of appointment of donee which does not revoke power

If inthe case of aregistered instrument it appearsto the Public Guardian that an event has occurred—
(@ which has terminated the appointment of the donee, but
(b) which has not revoked the instrument,

the Public Guardian must attach to the instrument a note to that effect.

Commencement
Sch. 1(4) para. 22(a)-(b): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

23 Replacement of donee

If in the case of aregistered instrument it appears to the Public Guardian that the donee has been
replaced under the terms of the instrument the Public Guardian must attach to the instrument anote
to that effect.

Commencement
Sch. 1(4) para. 23: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))
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24 Sever ance of ineffective provisions

If in the case of a registered instrument the court notifies the Public Guardian under paragraph
19(2)(a) that it has severed a provision of the instrument, the Public Guardian must attach to it a
note to that effect.

Commencement
Sch. 1(4) para. 24: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

25 Notification of alterations
If the Public Guardian attaches a note to an instrument under paragraph 21, 22, 23 or 24 he must
give notice of the note to the donee or donees of the power (or, as the case may be, to the other
donee or donees of the power).

Commencement
Sch. 1(4) para. 25: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

[SCHEDULE 1A

PERSONSINELIGIBLE TO BE DEPRIVED OF LIBERTY BY THISACT

]360
[ PART 1
INELIGIBLE PERSONS
]361
[1 Application

This Schedule applies for the purposes of—
(@) section 16A, and
(b) paragraph 17 of Schedule Al.

] 362

[2 Deter mining ineligibility
A person (“P’) isineligible to be deprived of liberty by thisAct (“ineligible”) if—
(@) Pfalswithinone of the cases set out in the second column of the following table, and

30 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
31 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
%2 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
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(b) the corresponding entry in the third column of the table — or the provision, or one of
the provisions, referred to in that entry — providesthat heisineligible.

Status of P Determination of ineligibility

CaseA |Pis- Pisineligible.
(a) subject to the hospital treatment regime, and
(b) detained in a hospital under that regime.

CaseB |Pis- See paragraphs 3 and 4.

(a) subject to the hospital treatment regime, but
(b) not detained in a hospital under that regime.

CaseC |Pissubject to the community treatment regime. See paragraphs 3 and 4.
CaseD |Pissubject to the guardianship regime. See paragraphs 3 and 5.
CaseE |Pis- See paragraph 5.

(@) within the scope of the Mental Health Act, but
(b) not subject to any of the mental health regimes.

]363

[3 Authorised cour se of action not in accor dance with regime
(1) This paragraph appliesin cases B, C and D in the table in paragraph 2.

(2) Pisineligibleif the authorised course of action isnot in accordance with arequirement which
the relevant regime imposes.

(3) That includes any requirement asto where Pis, or is not, to reside.
(4) Therelevant regime isthe mental health regime to which P is subject.
]364

[4 Treatment for mental disorder in a hospital

(1) This paragraph appliesin cases B and C in the table in paragraph 2.

(2) Pisineligibleif therelevant care or treatment consistsin whole or in part of medical treatment
for mental disorder in a hospital.

]365

[5 P objectsto being a mental health patient etc

(1) This paragraph appliesin cases D and E in the table in paragraph 2.

(2) Pisineligibleif the following conditions are met.

(3) Thefirst condition isthat the relevant instrument authorises P to be a mental health patient.

(4) The second condition isthat P objects—
() tobeing amental health patient, or
(b) to being given some or all of the mental health treatment.

33 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
364 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
35 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
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(5) Thethird condition isthat a donee or deputy has not made avalid decision to consent to each
matter to which P objects.

(6) Indetermining whether or not P objectsto something, regard must be had to al the circumstances
(so far asthey are reasonably ascertainable), including the following—

(@) P'sbehaviour;

(b) P'swishesand fedlings;

(c) Psviews, beliefs and values.

(7) But regard is to be had to circumstances from the past only so far as it is still appropriate to

have regard to them.
] 366
[ PART 2
INTERPRETATION
] 367
[Application]*®
[6
This Part applies for the purposes of this Schedule.
] 369
[Mental health regimes]*"
[7

The mental health regimes are—
(@) the hospital treatment regime,
(b) the community treatment regime, and
(c) theguardianship regime.

] 371

372

[Hospital treatment regime]

[8
(1) Pissubject to the hospital treatment regime if heis subject to—

36 Added by Mental Health Act 2007 ¢. 12 Sch.8 para.1 (April 1, 2009)
367 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
38 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
369 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
370 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
37 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
372 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
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(@) ahospital treatment obligation under the relevant enactment, or
(b) an obligation under another England and Wales enactment which has the same effect
as a hospital treatment obligation.

(2) But where Pissubject to any such obligation, heisto be regarded as not subject to the hospital
treatment regime during any period when he is subject to the community treatment regime.

(3) A hospital treatment obligation is an application, order or direction of akind listed in the first
column of the following table.

(4) Inrelation to a hospital treatment obligation, the relevant enactment is the enactment in the
Mental Health Act which is referred to in the corresponding entry in the second column of the
following table.

Hospital treatment obligation Relevant enactment
Application for admission for assessment Section 2
Application for admission for assessment Section 4
Application for admission for treatment Section 3
Order for remand to hospital Section 35
Order for remand to hospital Section 36
Hospital order Section 37
Interim hospital order Section 38
Order for detention in hospital Section 44
Hospital direction Section 45A
Transfer direction Section 47
Transfer direction Section 48
Hospital order Section 51

] 373

[Community treatment regime] ¥

[9
P is subject to the community treatment regime if he is subject to—
(@) acommunity treatment order under section 17A of the Mental Health Act, or
(b) an obligation under another England and Wales enactment which has the same effect

as a community treatment order.
] 375

373 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
37 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
375 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
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[Guardianship regime] ¥
[10
P is subject to the guardianship regime if he is subject to—
(@) aguardianship application under section 7 of the Mental Health Act,
(b) aguardianship order under section 37 of the Mental Health Act, or
(c) an obligation under another England and Wales enactment which has the same effect
as a guardianship application or guardianship order.

] 377

[England and Wales enactments] >

[11

(1) AnEngland and Wales enactment isan enactment which extendsto England and Wal es (whether
or not it also extends elsewhere).

(2) It does not matter if the enactment isin the Mental Health Act or not.
] 379

[P within scope of Mental Health Act]**

[12

(1) Piswithinthe scope of the Mental Health Act if—
(@) an application in respect of P could be made under section 2 or 3 of the Mental Health
Act, and
(b) P could be detained in a hospital in pursuance of such an application, were one made.

(2) Thefollowing provisions of this paragraph apply when determining whether an application in
respect of P could be made under section 2 or 3 of the Mental Health Act.

(3) If the groundsin section 2(2) of the Mental Health Act are met in P's casg, it is to be assumed
that the recommendations referred to in section 2(3) of that Act have been given.

(4) If the groundsin section 3(2) of the Mental Health Act are met in P's casg, it is to be assumed
that the recommendations referred to in section 3(3) of that Act have been given.

(5) In determining whether the ground in section 3(2)(c) of the Mental Health Act is met in P's
case, it isto be assumed that the treatment referred to in section 3(2)(c) cannot be provided under

thisAct.
]381

376 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
377" Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
378 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
379 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
380 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
%1 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
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[Authorised course of action, relevant care or treatment & relevantinstrument] *2

[13
In a case where this Schedule applies for the purposes of section 16A—
“authorised course of action” means any course of action amounting to deprivation of liberty
which the order under section 16(2)(a) authorises;
“relevant care or treatment” means any care or treatment which—
(@) comprises, or forms part of, the authorised course of action, or
(b) isto be given in connection with the authorised course of action;

“relevant instrument” means the order under section 16(2)(a).
] 383

[14

In a case where this Schedule applies for the purposes of paragraph 17 of Schedule A1—
“authorised course of action” meansthe accommaodation of the relevant person in the relevant
hospital or care home for the purpose of being given the relevant care or treatment;
“relevant care or treatment” has the same meaning asin Schedule A1;

“relevant instrument” means the standard authorisation under Schedule A1.
] 384

[15

(1) This paragraph applies where the question whether a person is ineligible to be deprived of
liberty by thisAct isrelevant to either of these decisions—
(@) whether or not to include particular provision (“the proposed provision”) in an order
under section 16(2)(a);
(b) whether or not to give a standard authorisation under Schedule A1.

(2) A referencein this Scheduleto the authorised course of action or the relevant care or treatment
Isto be read as areference to that thing asit would be if—

(@) the proposed provision were included in the order, or

(b) the standard authorisation were given.

(3) A referencein this Schedule to the relevant instrument is to be read as follows—
(@) wherethe relevant instrument is an order under section 16(2)(a): as a reference to the
order asit would be if the proposed provision wereincluded in it;
(b) wheretherelevant instrument isastandard authorisation: as areference to the standard

authorisation asit would beif it were given.
]385

382 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
383 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
384 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
385 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
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386

[Expressions used in paragraph 5]

[16

(1) These expressions have the meanings given—
“donee” means a donee of alasting power of attorney granted by P,
“mental health patient” means aperson accommodated in ahospital for the purpose of being
given medical treatment for mental disorder;
“mental health treatment” means the medical treatment for mental disorder referred to in
the definition of “mental health patient”.

(2) A decision of adonee or deputy isvalid if it is made—
(@) within the scope of his authority as donee or deputy, and

(b) inaccordance with Part 1 of thisAct.
] 387

[Expressions with same meaning as in Mental Health Act]*®

[17

(1) “Hospital” hasthe same meaning as in Part 2 of the Mental Health Act.

(2) “Medical treatment” has the same meaning asin the Mental Health Act.

(3) “Mental disorder” has the same meaning asin Schedule A1 (see paragraph 14).

]389
SCHEDULE 2
PROPERTY AND AFFAIRS: SUPPLEMENTARY PROVISIONS

Section 18(4)

Wills: general

1
Paragraphs 2 to 4 apply in relation to the execution of awill, by virtue of section 18, on behalf of
P

Commencement
Sch. 2 para. 1. October 1, 2007 (S| 2007/1897 art. 2(1)(d))

38 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
37 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
38 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)
389 Added by Mental Health Act 2007 c. 12 Sch.8 para.1 (April 1, 2009)



Mental Capacity Act 2005 Page 144

Provision that may be made in will

2
The will may make any provision (whether by disposing of property or exercising a power or
otherwise) which could be made by awill executed by P if he had capacity to make it.

Commencement

Sch. 2 para. 2; October 1, 2007 (S| 2007/1897 art. 2(1)(d))

WilIs: requirements relating to execution

3

(1) Sub-paragraph (2) applies if under section 16 the court makes an order or gives directions
requiring or authorising a person (“the authorised person”) to execute awill on behalf of P,

(2) Any will executed in pursuance of the order or direction—
(@) must state that it is signed by P acting by the authorised person,
(b) must be signed by the authorised person with the name of P and his own name, in the
presence of two or more witnesses present at the same time,
(c) must be attested and subscribed by those witnesses in the presence of the authorised
person, and
(d) must be sealed with the official seal of the court.

Commencement

Sch. 2 para. 3(1)-(2)(d): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

WiIIs: effect of execution

4
(1) Thisparagraph applies where awill is executed in accordance with paragraph 3.

(2) TheWillsAct 1837 (c. 26) has effect in relation to the will asif it were signed by P by hisown
hand, except that—
(@) section 9 of the 1837 Act (requirements as to signing and attestation) does not apply,
and
(b) inthe subsequent provisions of the 1837 Act any reference to execution in the manner
required by the previous provisionsisto be read as a reference to execution in accordance
with paragraph 3.

(3) Thewill has the same effect for al purposes asif—
(@) P had had the capacity to make avalid will, and
(b) thewill had been executed by him in the manner required by the 1837 Act.

(4) But sub-paragraph (3) does not have effect in relation to the will—
(@) insofar asit disposes of immovable property outside England and Wales, or
(b) insofar asit relatesto any other property or matter if, when the will is executed—
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(i) Pisdomiciled outside England and Wales, and
(if) the condition in sub-paragraph (5) is met.

(5) The condition isthat, under the law of P's domicile, any question of his testamentary capacity
would fall to be determined in accordance with the law of a place outside England and Wales.

Commencement
Sch. 2 para. 4(1)-(5): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

Vesting orders ancillary to settlement etc.

5

(1) If provision is made by virtue of section 18 for—

(@) the settlement of any property of P, or

(b) the exercise of apower vested in him of appointing trustees or retiring from atrust,
the court may also make as respects the property settled or the trust property such consequential
vesting or other orders as the case may require.

(2) The power under sub-paragraph (1) includes, in the case of the exercise of such a power, any
order which could have been made in such a case under Part 4 of the Trustee Act 1925 (c. 19).

Commencement
Sch. 2 para. 5(1)-(2): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

Variation of settlements

6

(1) If asettlement has been made by virtue of section 18, the court may by order vary or revoke
the settlement if—
(@) the settlement makes provision for its variation or revocation,
(b) the court is satisfied that a material fact was not disclosed when the settlement was
made, or
(c) thecourt is satisfied that there has been a substantial change of circumstances.

(2) Any such order may give such consequential directions as the court thinksfit.

Commencement
Sch. 2 para. 6(1)-(2): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

Vesting of stock in curator appointed outside England and Wales

7
(1) Sub-paragraph (2) appliesif the court is satisfied—
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(@) that under the law prevailing in a place outside England and Wales aperson (“M”) has
been appointed to exercise powers in respect of the property or affairs of P on the ground
(however formul ated) that P lacks capacity to make decisionswith respect to the management
and administration of his property and affairs, and

(b) that, having regard to the nature of the appointment and to the circumstances of the
case, it is expedient that the court should exercise its powers under this paragraph.

(2) The court may direct—

(@) any stocks standing in the name of P, or

(b) theright to receive dividends from the stocks,
to be transferred into M's name or otherwise dealt with as required by M, and may give such
directions as the court thinksfit for dealing with accrued dividends from the stocks.

(3) “Stocks’ includes—
(@) shares, and
(b) any funds, annuity or security transferable in the books kept by any body corporate or
unincorporated company or society or by an instrument of transfer either alone or
accompanied by other formalities,

and “dividends’ isto be construed accordingly.

Commencement
Sch. 2 para. 7(1)-(3)(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

Preservation of interests in property disposed of on behalf of person lacking capacity

8

(1) Sub-paragraphs (2) and (3) apply if—
(@) P'sproperty has been disposed of by virtue of section 18,
(b) under Pswill or intestacy, or by a gift perfected or nomination taking effect on his
death, any other person would have taken an interest in the property but for the disposal,
and
(c) on P'sdeath, any property belonging to P's estate represents the property disposed of.

(2) The person takes the same interest, if and so far as circumstances allow, in the property
representing the property disposed of.

(3) If the property disposed of was real property, any property representing it is to be treated, so
long as it remains part of P's estate, asif it were real property.

(4) The court may direct that, on adisposal of P's property—
(@) whichismade by virtue of section 18, and
(b) which would apart from this paragraph result in the conversion of personal property
into real property,
property representing the property disposed of is to be treated, so long as it remains P's property
or forms part of P's estate, asif it were persona property.

(5) Referencesin sub-paragraphs (1) to (4) to the disposal of property are to—
(@) thesae, exchange, charging of or other dealing (otherwise than by will) with property
other than money;
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(b) theremoval of property from one place to another;

(c) theapplication of money in acquiring property;

(d) thetransfer of money from one account to another;
and references to property representing property disposed of are to be construed accordingly and
as including the result of successive disposals.

(6) The court may give such directions as appear to it necessary or expedient for the purpose of
facilitating the operation of sub-paragraphs (1) to (3), including the carrying of money to a separate
account and the transfer of property other than money.

Commencement

Sch. 2 para. 8(1)-(6): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

9

(1) Sub-paragraph (2) appliesif the court has ordered or directed the expenditure of money—
(@) for carrying out permanent improvements on any of P's property, or
(b) otherwise for the permanent benefit of any of P's property.

(2) The court may order that—
(@) thewhole of the money expended or to be expended, or
(b) any part of it,
ISsto be acharge on the property either without interest or with interest at a specified rate.
(3) An order under sub-paragraph (2) may provide for excluding or restricting the operation of
paragraph 8(1) to (3).
(4) A charge under sub-paragraph (2) may be made in favour of such person as may be just and,

in particular, where the money charged is paid out of P's general estate, may be made in favour of
aperson as trustee for P,

(5) No charge under sub-paragraph (2) may confer any right of sale or foreclosure during P's
lifetime.

Commencement

Sch. 2 para. 9(1)-(5): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

Powers as patron of benefice

10

(1) Any functions which P has as patron of a benefice may be discharged only by a person (“R”)
appointed by the court.

(2) R must be an individual capable of appointment under section 8(1)(b) of the 1986 Measure
(which providesfor anindividual ableto make adeclaration of communicant status, aclerk in Holy
Orders, etc. to be appointed to discharge a registered patron's functions).

(3) The 1986 Measure appliesto R asit appliesto an individual appointed by the registered patron
of the benefice under section 8(1)(b) or (3) of that Measure to discharge his functions as patron.
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(4) “The 1986 Measure” means the Patronage (Benefices) Measure 1986 (No. 3).

Commencement
Sch. 2 para. 10(1)-(4): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

SCHEDULE 3
INTERNATIONAL PROTECTION OF ADULTS

Section 63

PART 1
PRELIMINARY

1 Introduction
This Part applies for the purposes of this Schedule.

Commencement
Sch. 3(1) para. 1: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

2 The Convention

(1) “Convention” means the Convention referred to in section 63.

(2) “Convention country” means a country in which the Convention isin force.

() A referenceto anArticle or Chapter isto an Article or Chapter of the Convention.

(4) An expression which appears in this Schedule and in the Convention is to be construed in
accordance with the Convention.

Commencement
Sch. 3(1) para. 2(1)-(4): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

3 Countries, territoriesand nationals
(1) “Country” includes aterritory which hasits own system of law.

(2) Where a country has more than one territory with its own system of law, a reference to the
country, in relation to one of its nationals, is to the territory with which the national has the closer,
or the closest, connection.

Commencement
Sch. 3(1) para. 3(1)-(2): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))
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4 Adultswith incapacity

“Adult” means a person who—
(@) asaresult of an impairment or insufficiency of his personal faculties, cannot protect
his interests, and
(b) hasreached 16.

Commencement
Sch. 3(1) para. 4(a)-(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

Amendments Pending

Sch. 3(1) para. 4(2): existing Sch.3 para.4 isrenumbered as Sch.3 para.4(1) and Sch.3 para.4(2) isinserted by Parental
Responsibility and Measuresfor the Protection of Children (International Obligations) (England and Wales and Northern
Ireland) Regulations 2010/1898, Sch. 1 para. 10(b) (date to be appointed)

Sch. 3(1) para. 4: wordsinserted by Parental Responsibility and Measuresfor the Protection of Children (International
Obligations) (England and Wales and Northern Ireland) Regulations 2010/1898, Sch. 1 para. 10(a) (dateto be appointed)

5 Protective measur es

(1) “Protective measure’” means a measure directed to the protection of the person or property of
an adult; and it may deal in particular with any of the following—
(a) the determination of incapacity and the institution of a protective regime,
(b) placing the adult under the protection of an appropriate authority,
(c) guardianship, curatorship or any corresponding system,
(d) thedesignation and functions of a person having charge of the adult's person or property,
or representing or otherwise helping him,
(e) placing the adult in a place where protection can be provided,
(f) administering, conserving or disposing of the adult's property,
(g) authorising a specific intervention for the protection of the person or property of the
adult.

(2) Where ameasure of like effect to a protective measure has been taken in relation to a person
before he reaches 16, this Schedule applies to the measure in so far as it has effect in relation to
him once he has reached 16.
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6 Central Authority

(1) Any function under the Convention of a Central Authority is exercisablein England and Wales
by the Lord Chancellor.

(2) A communication may be sent to the Central Authority in relation to England and Wales by
sending it to the Lord Chancellor.
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PART 2

JURISDICTION OF COMPETENT AUTHORITY

Scope of jurisdiction

7

(1) The court may exercise its functions under thisAct (in so far as it cannot otherwise do so) in
relation to—
(@) anadult habitualy resident in England and Wales,
(b) an adult's property in England and Wales,
(c) anadult present in England and Wales or who has property there, if the matter isurgent,
or
(d) anadult present in England and Wales, if a protective measure which istemporary and
limited in its effect to England and Wales is proposed in relation to him.

(2) An adult present in England and Wales is to be treated for the purposes of this paragraph as
habitually resident there if—

(@) hishabitual residence cannot be ascertained,

(b) heisarefugee, or

(c) hehasbeen displaced asaresult of disturbancein the country of hishabitual residence.
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8

(1) Thecourt may also exerciseits functions under thisAct (in so far asit cannot otherwise do so)
in relation to an adult if sub-paragraph (2) or (3) appliesin relation to him.
(2) Thissub-paragraph appliesin relation to an adult if—
(@) heisaBritish citizen,
(b) he has a closer connection with England and Wales than with Scotland or Northern
Ireland, and
(c) Article7 has, in relation to the matter concerned, been complied with.

() Thissub-paragraph appliesinrelation to an adult if the Lord Chancellor, having consulted such
persons as he considers appropriate, agrees to arequest under Article 8 in relation to the adult.
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Exercise of jurisdiction

9

(1) Thisparagraph applieswherejurisdiction isexercisable under this Schedulein connection with
amatter which involves a Convention country other than England and Wales.

(2) Any Article on which the jurisdiction is based applies in relation to the matter in so far as it
involves the other country (and the court must, accordingly, comply with any duty conferred on it
as aresult).

(3) Article 12 also applies, so far as its provisions alow, in relation to the matter in so far as it
involves the other country.
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10
A reference in this Schedule to the exercise of jurisdiction under this Schedule is to the exercise
of functions under thisAct as aresult of this Part of this Schedule.
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PART 3

APPLICABLE LAW

Applicable law

11

In exercising jurisdiction under this Schedule, the court may, if it thinks that the matter has a
substantial connection with a country other than England and Wales, apply the law of that other
country.
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12
Where a protective measure is taken in one country but implemented in another, the conditions of
implementation are governed by the law of the other country.
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Lasting powers of attorney, etc.

13

(1) If thedonor of alasting power ishabitually resident in England and Wales at the time of granting
the power, the law applicable to the existence, extent, modification or extinction of the power is-
(@) thelaw of England and Wales, or
(b) if he specifiesin writing the law of a connected country for the purpose, that law.

(2) If heishabitually resident in another country at that time, but England and Walesisaconnected
country, the law applicable in that respect is—

(@) thelaw of the other country, or

(b) if he specifiesin writing the law of England and Wales for the purpose, that law.

(3) A country is connected, in relation to the donor, if it is acountry—
(@) of which heisanationa,
(b) inwhich he was habitually resident, or
(c) inwhich he has property.

(4) Where this paragraph applies as a result of sub-paragraph (3)(c), it applies only in relation to
the property which the donor has in the connected country.

(5) Thelaw applicable to the manner of the exercise of alasting power isthe law of the country
whereit is exercised.

(6) InthisPart of this Schedule, “lasting power” means—
(@) alasting power of attorney (see section 9),
(b) an enduring power of attorney within the meaning of Schedule 4, or
(c) any other power of like effect.
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14

(1) Where alasting power is not exercised in a manner sufficient to guarantee the protection of
the person or property of the donor, the court, in exercising jurisdiction under this Schedule, may
disapply or modify the power.

(2) Where, in accordance with this Part of this Schedule, the law applicable to the power is, in one
or more respects, that of a country other than England and Wal es, the court must, so far aspossible,
have regard to the law of the other country in that respect (or those respects).
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15
Regulations may provide for Schedule 1 (lasting powers of attorney: formalities) to apply with
modifications in relation to a lasting power which comes within paragraph 13(6)(c) above.
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Protection of third parties

16

(1) Thisparagraph applieswhere aperson (a“representative’) in purported exercise of an authority
to act on behalf of an adult entersinto atransaction with athird party.

(2) Thevalidity of the transaction may not be questioned in proceedings, nor may the third party
be held liable, merely because—
(@) where the representative and third party are in England and Wales when entering into
the transaction, sub-paragraph (3) applies;
(b) wherethey are in another country at that time, sub-paragraph (4) applies.

() Thissub-paragraph appliesif—
(@) thelaw applicableto the authority in one or morerespectsis, asaresult of this Schedule,
the law of a country other than England and Wales, and
(b) the representative is not entitled to exercise the authority in that respect (or those
respects) under the law of that other country.

(4) Thissub-paragraph appliesif—
(@) thelaw applicable to the authority in one or more respectsis, asaresult of this Part of
this Schedule, the law of England and Wales, and
(b) the representative is not entitled to exercise the authority in that respect (or those
respects) under that law.

(5) Thisparagraph doesnot apply if thethird party knew or ought to have known that the applicable
law was—

(@) inacasewithin sub-paragraph (3), the law of the other country;

(b) inacase within sub-paragraph (4), the law of England and Wales.
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Mandatory rules

17

Where the court is entitled to exercise jurisdiction under this Schedule, the mandatory provisions
of the law of England and Wales apply, regardiess of any system of law which would otherwise
apply in relation to the matter.
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Public policy

18
Nothing in this Part of this Schedule requires or enables the application in England and Wales of
aprovision of the law of another country if its application would be manifestly contrary to public

policy.

Commencement

Sch. 3(3) para. 18: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

PART 4

RECOGNITION AND ENFORCEMENT

Recognition

19

(1) A protective measuretakeninrelation to an adult under thelaw of acountry other than England
and Wales isto be recognised in England and Wales if it was taken on the ground that the adult is
habitually resident in the other country.

(2) A protective measure taken in relation to an adult under the law of a Convention country other
than England and Wales is to be recognised in England and Wales if it was taken on a ground
mentioned in Chapter 2 (jurisdiction).

(3) But the court may disapply this paragraph in relation to a measure if it thinks that—
(@) the case in which the measure was taken was not urgent,
(b) the adult was not given an opportunity to be heard, and
(c) that omission amounted to a breach of natural justice.

(4) It may also disapply this paragraph in relation to ameasure if it thinks that—
(@) recognition of the measure would be manifestly contrary to public policy,
(b) the measure would be inconsistent with a mandatory provision of the law of England
and Wales, or
(c) themeasureisinconsistent with one subsequently taken, or recognised, in England and
Walesin relation to the adult.

(5) And the court may disapply this paragraph in relation to a measure taken under the law of a
Convention country in a matter to which Article 33 applies, if the court thinks that that Article has
not been complied with in connection with that matter.
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20

(1) Aninterested person may apply to the court for adeclaration asto whether aprotective measure
taken under the law of a country other than England and Walesis to be recognised in England and
Wales.

(2) No permission isrequired for an application to the court under this paragraph.
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21
For the purposes of paragraphs 19 and 20, any finding of fact relied on when the measure was taken
Is conclusive.
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Enforcement

22

(1) Aninterested person may apply to the court for adeclaration asto whether aprotective measure
taken under the law of, and enforceablein, acountry other than England and Wales is enforceabl e,
or to be registered, in England and Wales in accordance with Court of Protection Rules.

(2) The court must make the declaration if—
(@) the measure comes within sub-paragraph (1) or (2) of paragraph 19, and
(b) the paragraph is not disapplied in relation to it as aresult of sub-paragraph (3), (4) or
5.
(3) A measure to which a declaration under this paragraph relates is enforceable in England and
Wales asif it were ameasure of like effect taken by the court.
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Measures taken in relation to those aged under 16

23

(1) This paragraph applies where—
(@) provision giving effect to, or otherwise deriving from, the Convention in a country
other than England and Wales appliesin relation to a person who has not reached 16, and
(b) ameasureistakenin relation to that person in reliance on that provision.
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(2) This Part of this Schedule applies in relation to that measure as it applies in relation to a
protective measure taken in relation to an adult under the law of a Convention country other than
England and Wales.
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Supplementary

24

The court may not review the merits of a measure taken outside England and Wales except to
establish whether the measure complies with this Schedule in so far as it is, as a result of this
Schedule, required to do so.
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25
Court of Protection Rules may make provision about an application under paragraph 20 or 22.
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PART 5

CO -OPERATION

Proposal for cross-border placement

26

(1) This paragraph applies where a public authority proposes to place an adult in an establishment
in a Convention country other than England and Wales.

(2) The public authority must consult an appropriate authority in that other country about the
proposed placement and, for that purpose, must send it—

(@) areport on the adult, and

(b) astatement of its reasons for the proposed placement.

(3) If the appropriate authority in the other country opposes the proposed placement within a
reasonable time, the public authority may not proceed with it.
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27
A proposal received by a public authority under Article 33 in relation to an adult is to proceed
unless the authority opposes it within a reasonable time.
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Adult in danger etc.

28
(1) Thisparagraph appliesif a public authority istold that an adult—
(@ whoisin serious danger, and
(b) inrelation to whom the public authority hastaken, or is considering taking, protective

measures,
IS, or has become resident, in a Convention country other than England and Wales.

(2) The public authority must tell an appropriate authority in that other country about—
(@) thedanger, and
(b) the measures taken or under consideration.
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29
A public authority may not request from, or send to, an appropriate authority in a Convention
country information in accordance with Chapter 5 (co-operation) in relation to an adult if it thinks
that doing so—

(@) would be likely to endanger the adult or his property, or

(b) would amount to a seriousthreat to the liberty or life of amember of the adult's family.

Commencement
Sch. 3(5) para. 29(a)-(b): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

PART 6

GENERAL

Certificates

30
A certificate given under Article 38 by an authority in a Convention country other than England
and Wales is, unless the contrary is shown, proof of the matters contained in it.
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Powers to make further provision asto private international law

31
Her Majesty may by Order in Council confer on the Lord Chancellor, the court or another public
authority functions for enabling the Convention to be given effect in England and Wales.
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32

(1) Regulations may make provision—
(@) giving further effect to the Convention, or
(b) otherwise about the private international law of England and Wales in relation to the
protection of adults.

(2) The regulations may—
(@) confer functions on the court or another public authority;
(b) amend this Schedule;
(c) provide for this Schedule to apply with specified modifications;
(d) make provision about countries other than Convention countries,
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Exceptions

33
Nothing in this Schedule applies, and no provision made under paragraph 32 is to apply, to any
matter to which the Convention, as aresult of Article 4, does not apply.
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Regulations and orders

34
A reference in this Schedule to regulations or an order (other than an Order in Council) is to
regulations or an order made for the purposes of this Schedule by the Lord Chancellor.
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Commencement

35
Thefollowing provisions of this Schedule have effect only if the Conventionisin force in accordance
with Article 57—

(@) paragraph 8,

(b) paragraph 9,

(c) paragraph 19(2) and (5),

(d) Part5,

(e) paragraph 30.
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SCHEDULE 4
PROVISIONSAPPLYING TO EXISTING ENDURING POWERS OF ATTORNEY

Section 66(3)

PART 1
ENDURING POWERS OF ATTORNEY

1 Enduring power of attorney to survive mental incapacity of donor

(1) Where an individual has created a power of attorney which is an enduring power within the
meaning of this Schedule-
(@) the power isnot revoked by any subsequent mental incapacity of his,
(b) upon such incapacity supervening, the donee of the power may not do anything under
the authority of the power except as provided by sub-paragraph (2) unless or until the
Instrument creating the power is registered under paragraph 13, and
(c) if and so long as paragraph (b) operates to suspend the donee's authority to act under
the power, section 5 of the Powers of Attorney Act 1971 (c. 27) (protection of donee and
third persons), so far as applicable, applies asif the power had been revoked by the donor's
mental incapacity,
and, accordingly, section 1 of thisAct does not apply.

(2) Despite sub-paragraph (1)(b), where the attorney has made an application for registration of
the instrument then, until it isregistered, the attorney may take action under the power—

(@) tomaintain the donor or prevent loss to his estate, or

(b) to maintain himself or other personsin so far as paragraph 3(2) permits him to do so.
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(3) Wherethe attorney purportsto act as provided by sub-paragraph (2) then, in favour of aperson
who deals with him without knowledge that the attorney is acting otherwise than in accordance
with sub-paragraph (2)(a) or (b), the transaction between them is as valid as if the attorney were
acting in accordance with sub-paragraph (2)(a) or (b).
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2 Characteristics of an enduring power of attorney

(1) Subject to sub-paragraphs (5) and (6) and paragraph 20, a power of attorney is an enduring
power within the meaning of this Schedule if the instrument which creates the power—
(@) isinthe prescribed form,
(b) was executed in the prescribed manner by the donor and the attorney, and
(c) incorporated at the time of execution by the donor the prescribed explanatory
information.

(2) Inthisparagraph, “prescribed” means prescribed by such of the following regul ations as applied
when the instrument was executed—
(@) the Enduring Powers of Attorney (Prescribed Form) Regulations 1986 (S.I. 1986/126),
(b) theEnduring Powersof Attorney (Prescribed Form) Regulations 1987 (S.1. 1987/1612),
(c) the Enduring Powers of Attorney (Prescribed Form) Regulations 1990 (S.I. 1990/1376),
(d) the Enduring Powers of Attorney (Welsh Language Prescribed Form) Regulations
2000 (S.1. 2000/289).

(3) Aninstrument in the prescribed form purporting to have been executed in the prescribed manner
Is to be taken, in the absence of evidence to the contrary, to be a document which incorporated at
the time of execution by the donor the prescribed explanatory information.

(4) If an instrument differs in an immaterial respect in form or mode of expression from the
prescribed form it is to be treated as sufficient in point of form and expression.

(5) A power of attorney cannot be an enduring power unless, when he executes the instrument
creating it, the attorney is—

(@ anindividua who has reached 18 and is not bankrupt, or

(b) atrust corporation.

(6) A power of attorney which givesthe attorney aright to appoint a substitute or successor cannot
be an enduring power.

(7) Anenduring power is revoked by the bankruptcy of the donor or attorney.

(8) But wherethe donor or attorney is bankrupt merely because an interim bankruptcy restrictions
order has effect in respect of him, the power is suspended for so long as the order has effect.

(9) Anenduring power isrevoked if the court—
(@) exercisesapower under sections 16 to 20 in relation to the donor, and
(b) directsthat the enduring power is to be revoked.

(10) No disclaimer of an enduring power, whether by deed or otherwise, isvalid unless and until
the attorney gives notice of it to the donor or, where paragraph 4(6) or 15(1) applies, to the Public
Guardian.
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3 Scope of authority etc. of attorney under enduring power

(1) If the instrument which creates an enduring power of attorney is expressed to confer general
authority on the attorney, the instrument operates to confer, subject to—

(@) therestriction imposed by sub-paragraph (3), and

(b) any conditions or restrictions contained in the instrument,
authority to do on behalf of the donor anything which the donor could lawfully do by an attorney
at the time when the donor executed the instrument.

(2) Subject to any conditions or restrictions contained in the instrument, an attorney under an
enduring power, whether general or limited, may (without obtaining any consent) act under the
power so asto benefit himself or other personsthan the donor to the following extent but no further—
(@) hemay so actinrelation to himself or in relation to any other personif the donor might
be expected to provide for his or that person's needs respectively, and
(b) he may do whatever the donor might be expected to do to meet those needs.

(3) Without prejudice to sub-paragraph (2) but subject to any conditions or restrictions contained
in the instrument, an attorney under an enduring power, whether general or limited, may (without
obtaining any consent) dispose of the property of the donor by way of gift to the following extent
but no further—
(@) he may make gifts of a seasonal nature or at atime, or on an anniversary, of abirth, a
marriage or the formation of a civil partnership, to persons (including himself) who are
related to or connected with the donor, and
(b) he may make gifts to any charity to whom the donor made or might be expected to
make gifts,

provided that the value of each such gift is not unreasonable having regard to all the
circumstances and in particular the size of the donor's estate.
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PART 2
ACTION ON ACTUAL OR IMPENDING INCAPACITY OF DONOR

4 Duties of attorney in event of actual or impending incapacity of donor

(1) Sub-paragraphs (2) to (6) apply if the attorney under an enduring power has reason to believe
that the donor is or is becoming mentally incapable.

(2) The attorney must, as soon as practicable, make an application to the Public Guardian for the
registration of the instrument creating the power.
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(3) Before making an application for registration the attorney must comply with the provisions as
to notice set out in Part 3 of this Schedule.

(4) An application for registration—
(@) must be made in the prescribed form, and
(b) must contain such statements as may be prescribed.

(5) The attorney—
(@) may, before making an application for the registration of the instrument, refer to the
court for its determination any question as to the validity of the power, and
(b) must comply with any direction given to him by the court on that determination.

(6) No disclaimer of the power isvalid unless and until the attorney gives notice of it to the Public
Guardian; and the Public Guardian must notify the donor if he receives a notice under this
sub-paragraph.
(7) A personwho, inan application for registration, makes a statement which he knowsto be false
in amaterial particular is guilty of an offence and isliable—
(@) onsummary conviction, to imprisonment for aterm not exceeding 12 months or afine
not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 2 years or a
fine or both.

(8) Inthis paragraph, “prescribed” means prescribed by regulations made for the purposes of this
Schedule by the Lord Chancellor.

Commencement

Sch. 4(2) para. 4(1)-(8): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

PART 3

NOTIFICATION PRIOR TO REGISTRATION

Duty to give notice to relatives

5
Subject to paragraph 7, before making an application for registration the attorney must give notice
of hisintention to do so to all those persons (if any) who are entitled to receive notice by virtue of

paragraph 6.
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6

(1) Subject to sub-paragraphs (2) to (4), persons of the following classes (“relatives’) are entitled
to receive notice under paragraph 5—
(@) thedonor's spouse or civil partner,
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(b) the donor's children,

(c) thedonor's parents,

(d) thedonor's brothers and sisters, whether of the whole or half blood,
(e) thewidow, widower or surviving civil partner of a child of the donor,
(f) thedonor's grandchildren,

(g) thechildren of the donor's brothers and sisters of the whole blood,
(h) the children of the donor's brothers and sisters of the half blood,

(i) thedonor'suncles and aunts of the whole blood,

() thechildren of the donor's uncles and aunts of the whole blood.

(2) A personisnot entitled to receive notice under paragraph 5 if—
(@) hisname or addressis not known to the attorney and cannot be reasonably ascertained
by him, or
(b) the attorney has reason to believe that he has not reached 18 or is mentally incapable.

(3) Except where sub-paragraph (4) applies—
(@) no more than 3 persons are entitled to receive notice under paragraph 5, and
(b) in determining the persons who are so entitled, persons falling within the class in
sub-paragraph (1)(a) areto be preferred to personsfalling within the classin sub-paragraph
(D)(b), those falling within the class in sub-paragraph (1)(b) are to be preferred to those
falling within the class in sub-paragraph (1)(c), and so on.

(4) Despitethelimit of 3 specified in sub-paragraph (3), where—

(@) thereis more than one person falling within any of classes (@) to (j) of sub-paragraph

(2), and

(b) at least one of those persons would be entitled to receive notice under paragraph 5,
then, subject to sub-paragraph (2), al the persons falling within that class are entitled to receive
notice under paragraph 5.
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7

(1) Anattorney isnot required to give notice under paragraph 5—
(@) tohimsdf, or
(b) to any other attorney under the power who is joining in making the application,
even though he or, as the case may be, the other attorney is entitled to receive notice by virtue of
paragraph 6.
(2) Inthecase of any person who isentitled to receive notice by virtue of paragraph 6, the attorney,
before applying for registration, may make an application to the court to be dispensed from the
requirement to give him notice; and the court must grant the application if it is satisfied—
(@) that it would be undesirable or impracticable for the attorney to give him notice, or
(b) that no useful purposeislikely to be served by giving him notice.
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Duty to give notice to donor

8

(1) Subject to sub-paragraph (2), before making an application for registration the attorney must
give notice of hisintention to do so to the donor.

(2) Paragraph 7(2) appliesinrelation to the donor asit appliesin relation to aperson whoisentitled
to receive notice under paragraph 5.
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Contents of notices

9

A notice to relatives under this Part of this Schedule must—
(@) bein the prescribed form,
(b) state that the attorney proposes to make an application to the Public Guardian for the
registration of the instrument creating the enduring power in question,
(c) inform the person to whom it is given of his right to object to the registration under
paragraph 13(4), and
(d) specify, asthe grounds on which an objection to registration may be made, the grounds
set out in paragraph 13(9).
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10

A notice to the donor under this Part of this Schedule—
(@) must be in the prescribed form,
(b) must contain the statement mentioned in paragraph 9(b), and
(c) must inform the donor that, while the instrument remains registered, any revocation
of the power by him will be ineffective unless and until the revocation is confirmed by the
court.
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Duty to give notice to other attorneys

11

(1) Subject to sub-paragraph (2), before making an application for registration an attorney under
ajoint and several power must give notice of hisintention to do so to any other attorney under the
power who is not joining in making the application; and paragraphs 7(2) and 9 apply in relation to
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attorneys entitled to receive notice by virtue of this paragraph as they apply in relation to persons
entitled to receive notice by virtue of paragraph 6.

(2) Anattorney isnot entitled to receive notice by virtue of this paragraph if—
(@) hisaddressisnot known to the applying attorney and cannot reasonably be ascertained
by him, or
(b) the applying attorney has reason to believe that he has not reached 18 or is mentally
incapable.

Commencement
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Supplementary

12

Despite section 7 of the Interpretation Act 1978 (c. 30) (construction of references to service by
post), for the purposes of this Part of this Schedule a notice given by post isto be regarded as given
on the date on which it was posted.

Commencement
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PART 4
REGISTRATION

13 Registration of instrument creating power

(1) If an application is made in accordance with paragraph 4(3) and (4) the Public Guardian must,
subject to the provisions of this paragraph, register the instrument to which the application rel ates.

(2) If it appearsto the Public Guardian that—
(@) thereisadeputy appointed for the donor of the power created by the instrument, and
(b) the powers conferred on the deputy would, if the instrument were registered, to any
extent conflict with the powers conferred on the attorney,

the Public Guardian must not register theinstrument except in accordance with the court's directions.

(3) The court may, on the application of the attorney, direct the Public Guardian to register an
instrument even though notice has not been given as required by paragraph 4(3) and Part 3 of this
Schedule to a person entitled to receiveit, if the court is satisfied—

(@) that it was undesirable or impracticable for the attorney to give notice to that person,

or

(b) that no useful purposeislikely to be served by giving him notice.

(4) Sub-paragraph (5) appliesif, before the end of the period of 5 weeks beginning with the date
(or the latest date) on which the attorney gave notice under paragraph 5 of an application for
registration, the Public Guardian receives a valid notice of objection to the registration from a
person entitled to notice of the application.
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(5) The Public Guardian must not register the instrument except in accordance with the court's
directions.

(6) Sub-paragraph (7) appliesif, in the case of an application for registration—
(@) it appears from the application that there is no one to whom notice has been given
under paragraph 5, or
(b) the Public Guardian hasreason to believethat appropriate inquiriesmight bring to light
evidence on which he could be satisfied that one of the grounds of objection set out in
sub-paragraph (9) was established.

(7) The Public Guardian—
(@) must not register the instrument, and
(b) must undertake such inquiries as he thinks appropriate in all the circumstances.

(8) If, having complied with sub-paragraph (7)(b), the Public Guardian is satisfied that one of the
grounds of objection set out in sub-paragraph (9) is established—
(@) theattorney may apply to the court for directions, and
(b) the Public Guardian must not register the instrument except in accordance with the
court's directions.

(9) A notice of objection under this paragraph is valid if made on one or more of the following
grounds—
(@) that the power purported to have been created by the instrument was not valid as an
enduring power of attorney,
(b) that the power created by the instrument no longer subsists,
(c) that the application is premature because the donor is not yet becoming mentally
incapable,
(d) that fraud or undue pressure was used to induce the donor to create the power,
(e) that, having regard to all the circumstances and in particular the attorney's relationship
to or connection with the donor, the attorney is unsuitable to be the donor's attorney.

(10) If any of those groundsis established to the satisfaction of the court it must direct the Public
Guardian not to register the instrument, but if not so satisfied it must direct its registration.

(11) If the court directs the Public Guardian not to register an instrument because it is satisfied
that the ground in sub-paragraph (9)(d) or (e) is established, it must by order revoke the power
created by the instrument.

(12) If the court directs the Public Guardian not to register an instrument because it is satisfied
that any ground in sub-paragraph (9) except that in paragraph (c) is established, the instrument
must be delivered up to be cancelled unless the court otherwise directs.

Commencement
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14 Register of enduring powers
The Public Guardian hasthe function of establishing and maintaining aregister of enduring powers
for the purposes of this Schedule.
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Commencement

Sch. 4(4) para. 14: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

PART 5
LEGAL POSITION AFTER REGISTRATION

15 Effect and proof of registration

(1) The effect of the registration of an instrument under paragraph 13 is that—
(@) no revocation of the power by the donor is valid unless and until the court confirms
the revocation under paragraph 16(3);
(b) no disclaimer of the power is valid unless and until the attorney gives notice of it to
the Public Guardian;
(c) the donor may not extend or restrict the scope of the authority conferred by the
instrument and no instruction or consent given by him after registration, in the case of a
consent, confersany right and, in the case of an instruction, imposes or confersany obligation
or right on or creates any liability of the attorney or other persons having notice of the
instruction or consent.

(2) Sub-paragraph (1) appliesfor so long astheinstrument isregistered under paragraph 13 whether
or not the donor is for the time being mentally incapable.

(3) A document purporting to be an office copy of an instrument registered under this Schedule
Is, in any part of the United Kingdom, evidence of—

(@) the contents of the instrument, and

(b) thefact that it has been so registered.

(4) Sub-paragraph (3) iswithout prejudice to section 3 of the Powers of Attorney Act 1971 (c. 27)
(proof by certified copies) and to any other method of proof authorised by law.
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16 Functions of court with regard to registered power

(1) Where an instrument has been registered under paragraph 13, the court has the following
functions with respect to the power and the donor of and the attorney appointed to act under the
power.

(2) The court may—
(@) determine any question as to the meaning or effect of the instrument;
(b) givedirections with respect to—
(i) the management or disposal by the attorney of the property and affairs of the
donor;
(if) therendering of accounts by the attorney and the production of the records kept
by him for the purpose;
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(iii) the remuneration or expenses of the attorney whether or not in default of or
In accordance with any provision made by the instrument, including directions for
the repayment of excessive or the payment of additional remuneration;
(c) require the attorney to supply information or produce documents or things in his
pOSSESSion as attorney;
(d) giveany consent or authorisation to act which the attorney would have to obtain from
amentally capable donor;
(e) authorise the attorney to act so as to benefit himself or other persons than the donor
otherwise than in accordance with paragraph 3(2) and (3) (but subject to any conditions or
restrictions contained in the instrument);
(f) relieve the attorney wholly or partly from any liability which he has or may have
incurred on account of abreach of his duties as attorney.

(3) On application made for the purpose by or on behalf of the donor, the court must confirm the
revocation of the power if satisfied that the donor—
(@) has done whatever is necessary in law to effect an express revocation of the power,
and
(b) was mentally capable of revoking a power of attorney when he did so (whether or not
he is so when the court considers the application).

(4) The court must direct the Public Guardian to cancel the registration of an instrument registered
under paragraph 13 in any of the following circumstances-
(@) on confirming the revocation of the power under sub-paragraph (3),
(b) on directing under paragraph 2(9)(b) that the power isto be revoked,
(c) onbeing satisfied that the donor is and is likely to remain mentally capable,
(d) on being satisfied that the power has expired or has been revoked by the menta
Incapacity of the attorney,
(e) on being satisfied that the power was not avalid and subsisting enduring power when
registration was effected,
(f) on being satisfied that fraud or undue pressure was used to induce the donor to create
the power,
(9) on being satisfied that, having regard to al the circumstances and in particular the
attorney's relationship to or connection with the donor, the attorney is unsuitable to be the
donor's attorney.

(5) If the court directs the Public Guardian to cancel the registration of an instrument on being
satisfied of the matters specified in sub-paragraph (4)(f) or (g) it must by order revoke the power
created by the instrument.

(6) If the court directs the cancellation of the registration of an instrument under sub-paragraph
(4) except paragraph (c) theinstrument must be delivered up to the Public Guardian to be cancelled,
unless the court otherwise directs.

Commencement
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17 Cancellation of registration by Public Guardian
The Public Guardian must cancel the registration of an instrument creating an enduring power of
attorney—
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(@) onreceipt of adisclaimer signed by the attorney;

(b) if satisfied that the power has been revoked by the death or bankruptcy of the donor
or attorney or, if the attorney is abody corporate, by its winding up or dissolution;

(c) onreceipt of notification from the court that the court has revoked the power;

(d) on confirmation from the court that the donor has revoked the power.

Commencement
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PART 6
PROTECTION OF ATTORNEY AND THIRD PARTIES

18 Protection of attorney and third personswhere power isinvalid or revoked

(1) Sub-paragraphs (2) and (3) apply where an instrument which did not create a valid power of
attorney has been registered under paragraph 13 (whether or not the registration has been cancelled
at the time of the act or transaction in question).

(2) Anattorney who actsin pursuance of the power does not incur any liability (either to the donor
or to any other person) because of the non-existence of the power unless at the time of acting he
knows—
(@) that the instrument did not create a valid enduring power,
(b) that an event has occurred which, if the instrument had created avalid enduring power,
would have had the effect of revoking the power, or
(c) that,if theinstrument had created avalid enduring power, the power would have expired
before that time.

(3) Any transaction between the attorney and another person is, in favour of that person, asvalid
as if the power had then been in existence, unless at the time of the transaction that person has
knowledge of any of the matters mentioned in sub-paragraph (2).

(4) If theinterest of apurchaser depends on whether atransaction between the attorney and another
person was valid by virtue of sub-paragraph (3), it is conclusively presumed in favour of the
purchaser that the transaction was valid if—
(@) thetransaction between that person and the attorney was completed within 12 months
of the date on which the instrument was registered, or
(b) that person makesastatutory declaration, before or within 3 months after the completion
of the purchase, that he had no reason at the time of the transaction to doubt that the attorney
had authority to dispose of the property which was the subject of the transaction.

(5) For the purposes of section 5 of the Powers of Attorney Act 1971 (c. 27) (protection where
power is revoked) in its application to an enduring power the revocation of which by the donor is
by virtue of paragraph 15 invalid unless and until confirmed by the court under paragraph 16—

(@) knowledge of the confirmation of the revocation is knowledge of the revocation of the

power, but

(b) knowledge of the unconfirmed revocation is not.
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19 Further protection of attorney and third persons

Q) If-
(@ aninstrument framed in a form prescribed as mentioned in paragraph 2(2) creates a
power which is not a valid enduring power, and
(b) the power isrevoked by the mental incapacity of the donor,

sub-paragraphs (2) and (3) apply, whether or not the instrument has been registered.

(2) An attorney who acts in pursuance of the power does not, by reason of the revocation, incur
any liability (either to the donor or to any other person) unless at the time of acting he knows-
(@) that the instrument did not create a valid enduring power, and
(b) that the donor has become mentally incapable.

(3) Any transaction between the attorney and another person is, in favour of that person, asvalid
asif the power had then been in existence, unless at the time of the transaction that person knows—
(@) that the instrument did not create a valid enduring power, and
(b) that the donor has become mentally incapable.

(4) Paragraph 18(4) applies for the purpose of determining whether a transaction was valid by
virtue of sub-paragraph (3) asit applies for the purpose or determining whether a transaction was
valid by virtue of paragraph 18(3).

Commencement
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PART 7
JOINT AND JOINT AND SEVERAL ATTORNEYS

20 Application to joint and joint and several attorneys

(1) Aninstrument which appoints more than one person to be an attorney cannot create an enduring
power unless the attorneys are appointed to act—

(@ jointly, or

(b) jointly and severally.
(2) ThisSchedule, initsapplication to joint attorneys, applies to them collectively asit appliesto
asingle attorney but subject to the modifications specified in paragraph 21.
(3) This Schedule, inits application to joint and several attorneys, applies with the modifications
specified in sub-paragraphs (4) to (7) and in paragraph 22.

(4) A failure, as respects any one attorney, to comply with the requirements for the creation of
enduring powers—
(@) preventsthe instrument from creating such a power in his case, but
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(b) doesnot affect itsefficacy for that purpose as respectsthe other or others or its efficacy
in his case for the purpose of creating a power of attorney which is not an enduring power.

(5) If one or more but not both or all the attorneys makes or joins in making an application for
registration of the instrument—
(&) anattorney whoisnot an applicant aswell asonewho ismay act pending the registration
of the instrument as provided in paragraph 1(2),
(b) notice of the application must also be given under Part 3 of this Schedule to the other
attorney or attorneys, and
(c) objection may validly be taken to the registration on a ground relating to an attorney
or to the power of an attorney who is not an applicant as well asto one or the power of one
who is an applicant.

(6) The Public Guardian isnot precluded by paragraph 13(5) or (8) from registering an instrument
and the court must not direct him not to do so under paragraph 13(10) if an enduring power subsists
asrespects some attorney who is not affected by the ground or grounds of the objection in question;
and where the Public Guardian registers an instrument in that case, he must make against the
registration an entry in the prescribed form.

(7) Sub-paragraph (6) does not preclude the court from revoking a power in so far asit confersa
power on any other attorney in respect of whom the ground in paragraph 13(9)(d) or (e) is
established; and where any ground in paragraph 13(9) affecting any other attorney is established
the court must direct the Public Guardian to make against the registration an entry in the prescribed
form.

(8) In sub-paragraph (4), “the requirements for the creation of enduring powers’ means the
provisions of—

(@) paragraph 2 other than sub-paragraphs (8) and (9), and

(b) theregulations mentioned in paragraph 2.
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21 Joint attorneys

(1) In paragraph 2(5), the reference to the time when the attorney executes the instrument isto be
read as areference to the time when the second or last attorney executes the instrument.

(2) Inparagraph 2(6) to (8), thereferenceto the attorney isto beread asareferenceto any attorney
under the power.

() Paragraph 13 has effect as if the ground of objection to the registration of the instrument
specified in sub-paragraph (9)(e) applied to any attorney under the power.

(4) In paragraph 16(2), references to the attorney are to be read as including references to any
attorney under the power.

(5) In paragraph 16(4), references to the attorney are to be read as including references to any
attorney under the power.

(6) Inparagraph 17, referencesto the attorney areto beread asincluding referencesto any attorney
under the power.
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Sch. 4(7) para. 21(1)-(6): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

22 Joint and several attorneys

(1) Inparagraph 2(7), the reference to the bankruptcy of the attorney is to be read as a reference
to the bankruptcy of the last remaining attorney under the power; and the bankruptcy of any other
attorney under the power causes that person to cease to be an attorney under the power.

(2) In paragraph 2(8), the reference to the suspension of the power isto be read as a reference to
its suspension in so far as it relates to the attorney in respect of whom the interim bankruptcy
restrictions order has effect.

(3) Therestriction upon disclaimer imposed by paragraph 4(6) appliesonly to those attorneys who
have reason to believe that the donor is or is becoming mentally incapable.

Commencement
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PART 8
INTERPRETATION

23

(1) Inthis Schedule-
“enduring power” isto be construed in accordance with paragraph 2,
“mentally incapable’ or “mental incapacity” , except whereit refersto revocation at common
law, meansin relation to any person, that he isincapable by reason of mental disorder [...]
%0 of managing and administering his property and affairs and “mentally capable’ and
“mental capacity” are to be construed accordingly,
“notice” means notice in writing, and
“prescribed”, except for the purposes of paragraph 2, means prescribed by regul ations made
for the purposes of this Schedule by the Lord Chancellor.

[ (1A) In sub-paragraph (1), “mental disorder” has the same meaning as in the Mental Health Act
but disregarding the amendments made to that Act by the Mental Health Act 2007. 1**

(2) Any question arising under or for the purposes of this Schedule as to what the donor of the
power might at any time be expected to do isto be determined by assuming that he had full mental
capacity at the time but otherwise by reference to the circumstances existing at that time.

3% Words repealed subject to savings/transitional provisions specified in 2007 ¢.12 Sch.10 para.2 by Mental Health
Act 2007 c. 12 Sch.11(1) para.1 (November 3, 2008: repeal has effect on November 3, 2008 as specified in Sl
2008/1900 subject to savings/transitional provisions specified in 2007 ¢.12 Sch.10 para.2)

%1 | nserted subject to savings/transitional provisions specified in 2007 c.12 Sch.10 para.2 by Mental Health Act 2007
¢. 12 Sch.1(2) para.23(3) (November 3, 2008: insertion has effect subject to savings/transitional provisions specified
in 2007 c.12 Sch.10 para.2)
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Commencement
Sch. 4(8) para. 23(1)-(2): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

SCHEDULE 5
TRANSITIONAL PROVISIONSAND SAVINGS

Section 66(4)

PART 1
REPEAL OF PART 7OF THE MENTAL HEALTH ACT 1983

1 Existing receivers

(1) Thisparagraph applies where, immediately before the commencement day, thereis areceiver
(*R”) for aperson (“P’) appointed under section 99 of the Mental Health Act.

(2) On and after that day—
(@) thisAct appliesasif R wereadeputy appointed for P by the court, but with the functions
that R had as receiver immediately before that day, and
(b) areferenceinany other enactment to adeputy appointed by the court includes a person
appointed as a deputy as aresult of paragraph (a).

(3) Onany application to it by R, the court may end R's appointment as P's deputy.

(4) Where, asaresult of section 20(1), R may not make a decision on behalf of Pinrelation to a
relevant matter, R must apply to the court.

(5) If, ontheapplication, the court issatisfied that Pis capable of managing his property and affairs
in relation to the relevant matter—
(@) it must make an order ending R's appointment as P's deputy in relation to that matter,
but
(b) it may, inrelation to any other matter, exercisein relation to P any of the powerswhich
it has under sections 15 to 19.

(6) If itisnot satisfied, the court may exercisein relation to P any of the powerswhich it has under
sections 15 to 19.

(7) R'sappointment as P's deputy ceases to have effect if P dies.

(8) “Relevant matter” meansamatter inrelation to which, immediately before the commencement
day, R was authorised to act as P'sreceiver.

(9) In sub-paragraph (1), the reference to a receiver appointed under section 99 of the Mental
Health Act includes a reference to a person who by virtue of Schedule 5 to that Act was deemed
to be areceiver appointed under that section.
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Commencement
Sch. 5(1) para. 1(1)-(9): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

2 Orders, appointments etc.

(1) Any order or appointment made, direction or authority given or other thing done which has,
or by virtue of Schedule 5 to the Mental Health Act was deemed to have, effect under Part 7 of the
Act immediately before the commencement day is to continue to have effect despite the repeal of
Part 7.

(2) Inso far as any such order, appointment, direction, authority or thing could have been made,
given or done under sections 15 to 20 if those sections had then been in force—

(@) itisto betreated as made, given or done under those sections, and

(b) the powers of variation and discharge conferred by section 16(7) apply accordingly.

(3) Sub-paragraph (1)—
(@) doesnot apply to nominations under section 93(1) or (4) of the Mental Health Act, and
(b) asrespectsreceivers, has effect subject to paragraph 1.

(4) ThisAct doesnot affect the operation of section 109 of the Mental Health Act (effect and proof
of ordersetc.) in relation to orders made and directions given under Part 7 of that Act.

(5) Thisparagraphiswithout prejudiceto section 16 of the Interpretation Act 1978 (c. 30) (general
savings on repeal).

Commencement
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3 Pending proceedings

(1) Any application for the exercise of a power under Part 7 of the Mental Health Act which is
pending immediately before the commencement day is to be treated, in so far as a corresponding
power is exercisable under sections 16 to 20, as an application for the exercise of that power.

(2) For the purposes of sub-paragraph (1) an application for the appointment of areceiver isto be
treated as an application for the appointment of a deputy.
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4 Appeals

(1) Part 7 of the Mental Health Act and the rules made under it are to continue to apply to any
appeal brought by virtue of section 105 of that Act which has not been determined before the
commencement day.

(2) If inthe case of an appeal brought by virtue of section 105(1) (appeal to nominated judge) the
judge nominated under section 93 of the Mental Health Act has begun to hear the appeal, heisto
continue to do so but otherwise it is to be heard by a puisne judge of the High Court nominated
under section 46.
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Commencement
Sch. 5(1) para. 4(1)-(2): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

5 Fees
All fees and other payments which, having become due, have not been paid to the former Court of
Protection before the commencement day, are to be paid to the new Court of Protection.

Commencement
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6 Court records

(1) Therecordsof theformer Court of Protection areto betreated, on and after the commencement
day, asrecords of the new Court of Protection and areto be dealt with accordingly under the Public
RecordsAct 1958 (c. 51).

(2) On and after the commencement day, the Public Guardian is, for the purpose of exercising any
of his functions, to be given such access as he may require to such of the records mentioned in
sub-paragraph (1) as relate to the appointment of receivers under section 99 of the Mental Health
Act.

Commencement
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7 Existing charges
This Act does not affect the operation in relation to a charge created before the commencement
day of—
(@) somuch of section 101(6) of the Mental Health Act as precludes a charge created under
section 101(5) from conferring aright of sale or foreclosure during the lifetime of the patient,
or
(b) section 106(6) of the Mental Health Act (charge created by virtue of section 106(5)
not to cause interest to fail etc.).

Commencement
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8 Preservation of interestson disposal of property

Paragraph 8(1) of Schedule 2 appliesin relation to any disposal of property (within the meaning
of that provision) by a person living on 1st November 1960, being a disposal effected under the
Lunacy Act 1890 (c. 5) asit appliesin relation to the disposal of property effected under sections
16 to 20.

Commencement
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9 Accounts
Court of Protection Rules may provide that, in a case where paragraph 1 applies, R is to have a
duty to render accounts—

(@) whileheisreceiver;

(b) after heisdischarged.
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10 Interpretation
In this Part of this Schedule—
(@ “the commencement day” means the day on which section 66(1)(a) (repeal of Part 7
of the Mental Health Act) comesinto force,
(b) “theformer Court of Protection” means the office abolished by section 45, and
(c) “thenew Court of Protection” means the court established by that section.
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PART 2
REPEAL OF THE ENDURING POWERS OF ATTORNEY ACT 1985

11 Orders, deter minations, etc.

(1) Any order or determination made, or other thing done, under the 1985 Act which has effect
immediately before the commencement day continues to have effect despite the repeal of that Act.

(2) Insofarasany such order, determination or thing could have been made or done under Schedule
4if it had then been in force—

(@) itisto betreated as made or done under that Schedule, and

(b) the powers of variation and discharge exercisable by the court apply accordingly.

(3) Any instrument registered under the 1985 Act isto be treated as having been registered by the
Public Guardian under Schedule 4.

(4) Thisparagraphiswithout prejudiceto section 16 of the Interpretation Act 1978 (c. 30) (general
savings on repeal).
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12 Pending proceedings

(1) An application for the exercise of a power under the 1985 Act which is pending immediately
before the commencement day is to be treated, in so far as a corresponding power is exercisable
under Schedule 4, as an application for the exercise of that power.
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(2) For the purposes of sub-paragraph (1)—
(@) apending application under section 4(2) of the 1985 Act for the registration of an
instrument is to be treated as an application to the Public Guardian under paragraph 4 of
Schedule 4 and any notice given in connection with that application under Schedule 1 to
the 1985 Act isto be treated as given under Part 3 of Schedule 4,
(b) anoctice of objection to the registration of an instrument is to be treated as a notice of
objection under paragraph 13 of Schedule 4, and
(c) pending proceedings under section 5 of the 1985 Act are to be treated as proceedings
on an application for the exercise by the court of a power which would become exercisable
in relation to an instrument under paragraph 16(2) of Schedule 4 on its registration.
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13 Appeals

(1) The1985Act and, so far asrelevant, the provisions of Part 7 of the Mental Health Act and the
rulesmade under it as applied by section 10 of the 1985 Act areto continueto have effect in relation
to any appeal brought by virtue of section 10(1)(c) of the 1985 Act which has not been determined
before the commencement day.

(2) If, in the case of an appeal brought by virtue of section 105(1) of the Mental Health Act as
applied by section 10(1)(c) of the 1985 Act (appeal to nominated judge), the judge nominated under
section 93 of the Mental Health Act has begun to hear the appeal, he is to continue to do so but
otherwise the appedl is to be heard by a puisne judge of the High Court nominated under section
46.
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14 Exercise of powersof donor astrustee

(1) Section 2(8) of the 1985 Act (which prevents apower of attorney under section 25 of the Trustee
Act 1925 (c. 19) as enacted from being an enduring power) isto continue to apply to any enduring
power—

(@) created before 1st March 2000, and

(b) having effect immediately before the commencement day.

(2) Section 3(3) of the 1985 Act (which entitles the donee of an enduring power to exercise the
donor's powers astrustee) isto continue to apply to any enduring power to which, asaresult of the
provision mentioned in sub-paragraph (3), it applies immediately before the commencement day.

(3) The provision is section 4(3)(a) of the Trustee Delegation Act 1999 (c. 15) (which provides
for section 3(3) of the 1985 Act to cease to apply to an enduring power when its registration is
cancelled, if it was registered in response to an application made before 1st March 2001).

(4) Even though section 4 of the 1999 Act is repealed by this Act, that section is to continue to
apply in relation to an enduring power—
(@) towhich section 3(3) of the 1985 Act applies as aresult of sub-paragraph (2), or
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(b) towhich, immediately before the repeal of section 4 of the 1999 Act, section 1 of that
Act applies as aresult of section 4 of it.

(5) The reference in section 1(9) of the 1999 Act to section 4(6) of that Act is to be read with
sub-paragraphs (2) to (4).

Commencement

Sch. 5(2) para. 14(1)-(5): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

15 Interpretation
In this Part of this Schedule, “the commencement day” means the day on which section 66(1)(b)
(repeal of the 1985 Act) comes into force.

Commencement
Sch. 5(2) para. 15: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

SCHEDULE 6
MINOR AND CONSEQUENTIAL AMENDMENTS
Section 67(1)

1 Finesand Recoveries Act 1833 (c. 74)
(1) TheFinesand RecoveriesAct 1833 (c. 74) is amended as follows.

(2) In section 33 (case where protector of settlement lacks capacity to act), for the words from
“shall be incapable” to “is incapable as aforesaid” substitute “lacks capacity (within the meaning
of the Mental Capacity Act 2005) to manage his property and affairs, the Court of Protection isto
take his place as protector of the settlement while he lacks capacity”.

(3) In sections 48 and 49 (menta health jurisdiction), for each reference to the judge having
jurisdiction under Part 7 of the Mental Health Act substitute areference to the Court of Protection.

Commencement
Sch. 6 para. 1(1)-(3): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

2 Improvement of Land Act 1864 (c. 114)

In section 68 of the Improvement of Land Act 1864 (c. 114) (apportionment of rentcharges)—
(@ for *“, curator, or receiver of” substitute “or curator of, or a deputy with powers in
relation to property and affairs appointed by the Court of Protection for,”, and
(b) for “or patient within the meaning of Part V1 of the Mental Health Act 1983 substitute
“person who lacks capacity (within the meaning of the Mental Capacity Act 2005) to receive
the notice”.

Commencement
Sch. 6 para. 2(a)-(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))
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3 Trustee Act 1925 (c. 19)
(1) TheTrustee Act 1925 (c. 19) isamended as follows.

(2) In section 36 (appointment of new trustee)—
(@) insubsection (6C), for the words from “a power of attorney” to the end, substitute “an
enduring power of attorney or lasting power of attorney registered under the Mental Capacity
Act 2005", and
(b) in subsection (9)—
(i) for the words from “isincapable” to “exercising” substitute “lacks capacity to
exercise”, and
(i1) for thewordsfrom “the authority” to the end substitute “the Court of Protection”.

(3) Insection 41(1) (power of court to appoint new trustee) for the words from “is incapable’ to
“exercising” substitute “lacks capacity to exercise’.

(4) In section 54 (mental health jurisdiction)—
(@) for subsection (1) substitute—

“(1) Subject to subsection (2), the Court of Protection may not make an order, or
give adirection or authority, in relation to a person who lacks capacity to exercise
his functions as trustee, if the High Court may make an order to that effect under
thisAct.”,

(b) in subsection (2)—
(i) for thewordsfrom the beginning to “of areceiver” substitute “Where a person
lacks capacity to exercise his functions as a trustee and a deputy is appointed for
him by the Court of Protection or an application for the appointment of a deputy”,
(if) for “the said authority”, in each place, substitute “the Court of Protection”, and
(iii) for “the patient”, in each place, substitute “the person concerned”, and

(c) omit subsection (3).

(5) In section 55 (order made on particular alegation to be conclusive evidence of it)—
(@) for the words from “Part VII” to “Northern Ireland” substitute “ sections 15 to 20 of
the Mental Capacity Act 2005 or any corresponding provisions having effect in Northern
Ireland”, and
(b) for paragraph (a) substitute—

“(a) that atrustee or mortgagee lacks capacity in relation to the matter in
question;”.

(6) In section 68 (definitions), at the end add—

“(3) Any reference in thisAct to a person who lacks capacity in relation to a matter is to
aperson—
(@ who lacks capacity within the meaning of the Mental Capacity Act 2005 in
relation to that matter, or
(b) in respect of whom the powers conferred by section 48 of that Act are
exercisable and have been exercised in relation to that matter.”.
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Commencement

Sch. 6 para. 3(1)-(6): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

4 Law of Property Act 1925 (c. 20)
(1) TheLaw of Property Act 1925 (c. 20) isamended as follows.

(2) In section 22 (conveyances on behalf of personswho lack capacity)—

(@) insubsection (1)—
(i) for the words from “in a person suffering” to “is acting” substitute “, either
solely or jointly with any other person or persons, in a person lacking capacity
(within the meaning of the Mental Capacity Act 2005) to convey or create a legal
estate, a deputy appointed for him by the Court of Protection or (if no deputy is
appointed”, and
(it) for “the authority having jurisdiction under Part V11 of the Mental Health Act
1983" substitute “the Court of Protection”,

(b) in subsection (2), for “is incapable, by reason of mental disorder, of exercising”

substitute “lacks capacity (within the meaning of that Act) to exercise”, and

(c) in subsection (3), for the words from “an enduring power” to the end substitute “an

enduring power of attorney or lasting power of attorney (within the meaning of the 2005

Act) isentitled to act for the trustee who lacks capacity in relation to the dealing.”.

(3) Insection 205(1) (interpretation), omit paragraph (xiii).

Commencement

Sch. 6 para. 4(1)-(3): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

5Administration of Estates Act 1925 (c. 23)
(1) The Administration of Estates Act 1925 (c. 23) is amended as follows.

(2) Insection 41(1) (powers of persona representatives to appropriate), in the proviso—

(@ inparagraph (ii)—
(i) for the words from “is incapable’ to “the consent” substitute “lacks capacity
(within the meaning of the Mental Capacity Act 2005) to give the consent, it”, and
(it) for “or receiver” substitute “or a person appointed as deputy for him by the
Court of Protection”, and

(b) inparagraph (iv), for “no receiver isacting for a person suffering from mental disorder”

substitute “no deputy is appointed for a person who lacks capacity to consent”.

(3) Omit section 55(1)(viii) (definitions of “person of unsound mind” and “ defective”).

Commencement

Sch. 6 para. 5(1)-(3): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

6 National Assistance Act 1948 (c. 29)
In section 49 of the National Assistance Act 1948 (c. 29) (expenses of council officers acting for
persons who lack capacity)—
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(@) forthewordsfrom “applies’ to“affairsof apatient” substitute “ appliesfor appointment
by the Court of Protection as a deputy”, and
(b) for “such functions’ substitute “his functions as deputy”.

Commencement

Sch. 6 para. 6(a)-(b): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

7 U.S.A. Veterans Pensions (Administration) Act 1949 (c. 45)
In section 1 of the U.S.A. Veterans Pensions (Administration) Act 1949 (c. 45) (administration of
pensions)—

(@) insubsection (4), omit the words from “or for whom” to “1983", and

(b) after subsection (4), insert—

“(4A) An agreement under subsection (1) is not to be made in relation to a person
who lacks capacity (within the meaning of the Mental Capacity Act 2005) for the
purposes of thisAct if—
(@) thereisadonee of an enduring power of attorney or lasting power of
attorney (within the meaning of the 2005 Act), or adeputy appointed for the
person by the Court of Protection, and
(b) thedonee or deputy has power in relation to the person for the purposes
of thisAct.

(4B) The proviso at the end of subsection (4) also appliesin relation to subsection
(4A).".

Commencement

Sch. 6 para. 7(a)-(b): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

8 Intestates Estates Act 1952 (c. 64)
In Schedule 2 to the Intestates Estates Act 1952 (c. 64) (rights of surviving spouse or civil partner
in relation to home), for paragraph 6(1) substitute—

“(1) Wherethe surviving spouse or civil partner lacks capacity (within the meaning of the
Mental Capacity Act 2005) to make a requirement or give a consent under this Schedule,
the requirement or consent may be made or given by a deputy appointed by the Court of
Protection with power in that respect or, if no deputy has that power, by that court.”.

Commencement

Sch. 6 para. 8: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

9 Variation of Trusts Act 1958 (c. 53)

In section 1 of the Variation of TrustsAct 1958 (c. 53) (jurisdiction of courts to vary trusts)—
(@) insubsection (3), for the words from “shall be determined” to the end substitute “who
lacks capacity (within the meaning of the Mental Capacity Act 2005) to give his assent is
to be determined by the Court of Protection”, and
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(b) in subsection (6), for the words from “the powers’ to the end substitute “the powers
of the Court of Protection”.

Commencement
Sch. 6 para. 9(a)-(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

10 Administration of Justice Act 1960 (c. 65)

In section 12(1)(b) of the Administration of Justice Act 1960 (c. 65) (contempt of court to publish
information about proceedings in private relating to persons with incapacity) for the words from
“under Part VIII” to “that Act” substitute “under the Mental Capacity Act 2005, or under any
provision of the Mental Health Act 1983”.

Commencement

Sch. 6 para. 10: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

11 Industrial and Provident Societies Act 1965 (c. 12)
In section 26 of the Industrial and Provident Societies Act 1965 (c. 12) (payments for mentally
incapable people), for subsection (2) substitute—

“(2) Subsection (1) does not apply where the member or person concerned lacks capacity
(within the meaning of the Mental Capacity Act 2005) for the purposes of thisAct and—
(@) thereisadonee of an enduring power of attorney or lasting power of attorney
(within the meaning of the 2005 Act), or a deputy appointed for the member or
person by the Court of Protection, and
(b) the donee or deputy has power in relation to the member or person for the
purposes of thisAct.”.

Commencement

Sch. 6 para. 11: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

12 Compulsory Purchase Act 1965 (c. 56)
In Schedule 1 to the Compulsory Purchase Act 1965 (c. 56) (persons without power to sell their
interests), for paragraph 1(2)(b) substitute—

“(b) do not have effect in relation to a person who lacks capacity (within the
meaning of the Mental Capacity Act 2005) for the purposes of thisAct if—
(i) thereisadonee of an enduring power of attorney or lasting power of
attorney (within the meaning of the 2005 Act), or adeputy appointed for the
person by the Court of Protection, and
(if) thedonee or deputy has power in relation to the person for the purposes
of thisAct.”.

Commencement

Sch. 6 para. 12: October 1, 2007 (S| 2007/1897 art. 2(1)(d))
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13 Leasehold Reform Act 1967 (c. 88)

(1) For section 26(2) of the Leasehold Reform Act 1967 (c. 88) (landlord lacking capacity)
substitute—

“(2) Wherealandlord lacks capacity (within the meaning of the Mental Capacity Act 2005)
to exercise his functions as a landlord, those functions are to be exercised—
(@) by adonee of an enduring power of attorney or lasting power of attorney (within
the meaning of the 2005 Act), or a deputy appointed for him by the Court of
Protection, with power to exercise those functions, or
(b) if no donee or deputy has that power, by a person authorised in that respect by
that court.”.

(2) That amendment does not affect any proceedings pending at the commencement of this paragraph
inwhich areceiver or a person authorised under Part 7 of the Mental Health Act is acting on behalf
of the landlord.

Commencement

Sch. 6 para. 13(1)-(2): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

14 Medicines Act 1968 (c. 67)

In section 72 of the Medicines Act 1968 (c. 67) (pharmacist lacking capacity)—
(@) insubsection (1)(c), for the words from “areceiver” to “1959” substitute “ he becomes
aperson who lacks capacity (within the meaning of the Mental Capacity Act 2005) to carry
on the business’,
(b) after subsection (1) insert—

“(1A) Insubsection (1)(c), the reference to a person who lacks capacity to carry on
the business is to a person—
(@ in respect of whom there is a donee of an enduring power of attorney
or lasting power of attorney (within the meaning of the Mental Capacity Act
2005), or
(b) for whom adeputy is appointed by the Court of Protection,
and in relation to whom the donee or deputy has power for the purposesof thisAct.”,
(c) insubsection (3)(d)—
(i) for “receiver” substitute “deputy”, and
(i) after “guardian” insert “or from the date of registration of the instrument
appointing the donee”, and
(d) insubsection (4)(c), for “receiver” substitute “donee, deputy”.

Commencement

Sch. 6 para. 14(a)-(d): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

15 Family Law Reform Act 1969 (c. 46)
For section 21(4) of the Family Law Reform Act 1969 (c. 46) (consent required for taking of bodily
sample from person lacking capacity), substitute—
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“(4) A bodily sample may be taken from a person who lacks capacity (within the meaning
of the Mental Capacity Act 2005) to give his consent, if consent isgiven by the court giving
the direction under section 20 or by—

(@) adonee of an enduring power of attorney or lasting power of attorney (within

the meaning of that Act), or

(b) adeputy appointed, or any other person authorised, by the Court of Protection,
with power in that respect.”.

Commencement
Sch. 6 para. 15: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

16 Local Authority Social Services Act 1970 (c. 42)

(1) Schedule 1 to the Local Authority Social Services Act 1970 (c. 42) (enactments conferring
functions assigned to social services committee) is amended as follows.

(2) In the entry for section 49 of the National Assistance Act 1948 (expenses of local authority
officer appointed for person who lacks capacity) for “receiver” substitute “deputy”.

(3) Attheend, insert—

“Mental Capacity Act 2005

Section 39 Instructing independent mental capacity advocate before
providing accommodation for person lacking capacity.

Section 49 Reportsin proceedings.”

Commencement

Sch. 6 para. 16(1)-(3): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

17 CourtsAct 1971 (c. 23)
In Part 1A of Schedule 2 to the CourtsAct 1971 (c. 23) (office-holders eligible for appointment as
circuit judges), omit the reference to a Master of the Court of Protection.

Commencement

Sch. 6 para. 17: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

18 L ocal Government Act 1972 (c. 70)

(1) Omit section 118 of the Local Government Act 1972 (c. 70) (payment of pension etc. where
recipient lacks capacity).

(2) Sub-paragraph (3) applieswhere, before the commencement of this paragraph, alocal authority
has, in respect of a person referred to in that section as “the patient”, made payments under that
section—

() toaninstitution or person having the care of the patient, or

(b) in accordance with subsection (1)(a) or (b) of that section.
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(3) Thelocal authority may, in respect of the patient, continue to make payments under that section
to that institution or person, or in accordance with subsection (1)(a) or (b) of that section, despite
the repeal made by sub-paragraph (1).

Commencement

Sch. 6 para. 18(1)-(3): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

19 Matrimonial Causes Act 1973 (c. 18)
In section 40 of the Matrimonial CausesAct 1973 (c. 18) (payments to person who lacks capacity)
(which becomes subsection (1))—
(@) for thewords from “isincapable’ to “affairs’ substitute “(“P’) lacks capacity (within
the meaning of the Mental Capacity Act 2005) in relation to the provisions of the order”,
(b) for “that person under Part V111 of that Act” substitute “P under that Act”,
(c) for the words from “such persons’ to the end substitute “such person (“D”) as it may
direct”, and
(d) atthe end insert—

“(2) Incarrying out any functionsof hisin relation to an order made under subsection
(1), D must act in P's best interests (within the meaning of that Act).”.

Commencement

Sch. 6 para. 19(a)-(d): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

20 Juries Act 1974 (c. 23)
In Schedule 1 to the Juries Act 1974 (c. 23) (disqualification for jury service), for paragraph 3
substitute—

1] 3
A person who lacks capacity, within the meaning of the Mental Capacity Act 2005, to serve
asajuror.”.

Commencement

Sch. 6 para. 20: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

21 Consumer Credit Act 1974 (c. 39)
For section 37(1)(c) of the Consumer Credit Act 1974 (c. 39) (termination of consumer credit
licence if holder lacks capacity) substitute—

“(c) becomes a person who lacks capacity (within the meaning of the Mental
Capacity Act 2005) to carry on the activities covered by the licence.”.

Commencement

Sch. 6 para. 21: October 1, 2007 (S| 2007/1897 art. 2(1)(d))
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22 Solicitors Act 1974 (c. 47)
(1) The SolicitorsAct 1974 (c. 47) isamended as follows.

(3) In section 62(4) (contentious business agreements made by clients) for paragraphs (c) and (d)
substitute—

“(c) asadeputy for him appointed by the Court of Protection with powersinrelation
to his property and affairs, or
(d) asanother person authorised under that Act to act on his behalf.”.

(4) Inparagraph 1(1) of Schedule 1 (circumstancesin which Law Society may intervenein solicitor's
practice), for paragraph (f) substitute—

“(f) asolicitor lacks capacity (within the meaning of the Mental Capacity Act 2005)
to act asasolicitor and powers under sections 15 to 20 or section 48 of that Act are
exercisablein relation to him;”.

Commencement
Sch. 6 para. 22(1)-(4): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

23 Local Government (Miscellaneous Provisions) Act 1976 (c. 57)

In section 31 of the Local Government (Miscellaneous Provisions) Act 1976 (c. 57) (the title to
which becomes* Indemnitiesfor local authority officers appointed as deputies or administrators’),
for the words from “as a receiver” to “1959” substitute “as a deputy for a person by the Court of
Protection”.

Commencement

Sch. 6 para. 23: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

24 Sale of Goods Act 1979 (c. 54)
In section 3(2) of the Sale of GoodsAct 1979 (c. 54) (capacity to buy and sell) the words “mental
Incapacity or” ceaseto have effect in England and Wales.

Commencement

Sch. 6 para. 24: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

25 Limitation Act 1980 (c. 58)

In section 38 of the Limitation Act 1980 (c. 58) (interpretation) substitute—
(@) insubsection (2) for “of unsound mind” substitute “lacks capacity (within the meaning
of the Mental Capacity Act 2005) to conduct legal proceedings’, and
(b) omit subsections (3) and (4).

Commencement
Sch. 6 para. 25(a)-(b): October 1, 2007 (S| 2007/1897 art. 2(1)(d))
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26 Public Passenger Vehicles Act 1981 (c. 14)

In section 57(2)(c) of the Public Passenger VehiclesAct 1981 (c. 14) (termination of public service
vehicle licence if holder lacks capacity) for the words from “becomes a patient” to “or” substitute
“becomes a person who lacks capacity (within the meaning of the Mental Capacity Act 2005) to
use a vehicle under the licence, or”.

Commencement

Sch. 6 para. 26: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

27 Judicial Pensions Act 1981 (c. 20)

In Schedule 1 to the Judicial PensionsAct 1981 (c. 20) (pensions of Supreme Court officers, etc.),
in paragraph 1, omit the reference to a Master of the Court of Protection except in the case of a
person holding that office immediately before the commencement of this paragraph or who had
previoudly retired from that office or died.

Commencement

Sch. 6 para. 27: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

28 Supreme Court Act 1981 (c. 54)
In [Schedule 2 to the Senior Courts Act 1981 (c. 54)]** (qualifications for appointment to office
in Supreme Court), omit paragraph 11 (Master of the Court of Protection).

Commencement

Sch. 6 para. 28: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

29 Mental Health Act 1983 (c. 20)
(1) The Mental Health Act is amended as follows.

(2) Insection 134(3) (cases where correspondence of detained patients may not be withheld) for
paragraph (b) substitute—

“(b) any judge or officer of the Court of Protection, any of the Court of Protection
Visitorsor any person asked by that Court for areport under section 49 of the Mental
Capacity Act 2005 concerning the patient;”.

(3) Insection 139 (protection for acts donein pursuance of 1983 Act), in subsection (1), omit from
“or in, or in pursuance” to “Part VI of thisAct,”.

(4) Section 142 (payment of pension etc. where recipient lacks capacity) ceases to have effect in
England and Wales.

(5) Sub-paragraph (6) applieswhere, before the commencement of sub-paragraph (4), an authority
has, in respect of a person referred to in that section as “the patient”, made payments under that
section—

(@) toaninstitution or person having the care of the patient, or

392 Words substituted by Constitutional Reform Act 2005 c. 4 Sch.11(1) para.1(2) (October 1, 2009)
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(b) in accordance with subsection (2)(a) or (b) of that section.

(6) The authority may, in respect of the patient, continue to make payments under that section to
that institution or person, or in accordance with subsection (2)(a) or (b) of that section, despite the
amendment made by sub-paragraph (4).

(7) In section 145(1) (interpretation), in the definition of “patient”, omit “(except in Part VII of
thisAct)”.

(8) In section 146 (provisions having effect in Scotland), omit from “104(4)” to “section),”.
(9) Insection 147 (provisions having effect in Northern Ireland), omit from “104(4)” to “ section),”.

Commencement
Sch. 6 para. 29(1)-(9): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

30 Administration of Justice Act 1985 (c. 61)

In section 18(3) of the Administration of Justice Act 1985 (c. 61) (licensed conveyancer who lacks
capacity), for the words from “that person” to the end substitute “he becomes a person who lacks
capacity (within the meaning of the Mental Capacity Act 2005) to practise as a licensed
conveyancer.”.

Commencement
Sch. 6 para. 30: October 1, 2007 (SI 2007/1897 art. 2(1)(d))

31 Insolvency Act 1986 (c. 45)
(1) Thelnsolvency Act 1986 (c. 45) is amended as follows.

(2) Insection 389A (people not authorised to act as nominee or supervisor in voluntary arrangement),
in subsection (3)—
(@) omit the “or” immediately after paragraph (b),
(b) in paragraph (c), omit “Part VII of the Mental Health Act 1983 or”, and
(c) after that paragraph, insert
“ or
(d) helacks capacity (within the meaning of the Mental Capacity Act 2005)
to act as nominee or supervisor”.

(3) In section 390 (people not qualified to be insolvency practitioners), in subsection (4)—
(@) omit the “or” immediately after paragraph (b),
(b) in paragraph (c), omit “Part VII of the Mental Health Act 1983 or”, and
(c) after that paragraph, insert
“ or
(d) helacks capacity (within the meaning of the Mental Capacity Act 2005)
to act as an insolvency practitioner.”.

Commencement
Sch. 6 para. 31(1)-(3)(c): October 1, 2007 (SI 2007/1897 art. 2(1)(d))
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32 Building Societies Act 1986 (c. 53)
In section 102D(9) of the Building Societies Act 1986 (c. 53) (references to a person holding an
account on trust for another)—
(@) inparagraph (a), for “Part VII of the Mental Health Act 1983” substitute “the Mental
Capacity Act 2005”, and
(b) for paragraph (b) substitute—

“(b) to an attorney holding an account for another person under—
(i) an enduring power of attorney or lasting power of attorney
registered under the Mental Capacity Act 2005, or
(i) an enduring power registered under the Enduring Powers of
Attorney (Northern Ireland) Order 1987;".

Commencement

Sch. 6 para. 32(a)-(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

33 Public Trustee and Administration of Funds Act 1986 (c. 57)
In section 3 of the Public Trustee and Administration of Funds Act 1986 (c. 57) (functions of the
Public Trustee)—

(@) for subsections (1) to (5) substitute—

“(1) The Public Trustee may exercise the functions of a deputy appointed by the
Court of Protection.”,
(b) in subsection (6), for “the 1906 Act” substitute “the Public Trustee Act 1906”, and
(c) omit subsection (7).

Commencement

Sch. 6 para. 33(a)-(c): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

34 Patronage (Benefices) Measure 1986 (No.3)
(1) The Patronage (Benefices) Measure 1986 (No. 3) is amended as follows.

(2) Insection5 (rights of patronage exercisable otherwise than by registered patron), after subsection
(3) insert—

“(3A) Thereferencein subsection (3) to a power of attorney does not include an enduring
power of attorney or lasting power of attorney (within the meaning of the Mental Capacity
Act 2005).”

(3) Insection 9 (information to be sent to designated officer when benefice becomes vacant), after
subsection (5) insert—

“(5A) Subsections (5B) and (5C) apply where the functions of a registered patron are, as
aresult of paragraph 10 of Schedule 2 to the Mental Capacity Act 2005 (patron's loss of
capacity to discharge functions), to be discharged by an individual appointed by the Court
of Protection.
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(5B) If theindividual isaclerk in Holy Orders, subsection (5) appliesto him asit applies
to the registered patron.

(5C) If the individual is not a clerk in Holy Orders, subsection (1) (other than paragraph
(b)) appliesto him asit applies to the registered patron.”

Commencement
Sch. 6 para. 34(1)-(3): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

35 Courtsand Legal ServicesAct 1990 (c. 41)
(1) The Courtsand Legal ServicesAct 1990 (c. 41) is amended as follows.

(2) In Schedule 11 (judges etc. barred from legal practice), for the reference to a Master of the
Court of Protection substitute a reference to each of the following—

(@) Senior Judge of the Court of Protection,

(b) President of the Court of Protection,

(c) Vice-President of the Court of Protection.

(3) In paragraph 5(3) of Schedule 14 (exercise of powers of intervention in registered foreign
lawyer's practice), for paragraph (f) substitute—

“(f) helacks capacity (within the meaning of the Mental Capacity Act 2005) to act
as aregistered foreign lawyer and powers under sections 15 to 20 or section 48 are
exercisablein relation to him;”.

Commencement
Sch. 6 para. 35(1)-(3): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

36 Child Support Act 1991 (c. 48)
In section 50 of the Child Support Act 1991 (c. 48) (unauthorised disclosure of information)—
(@) insubsection (8)—
(i) immediately after paragraph (a), insert “or”,
(i) omit paragraphs (b) and (d) and the “or” immediately after paragraph (c), and
(iii) for*, receiver, custodian or appointee” substitute “or custodian”, and
(b) after that subsection, insert—

“(9) Where the person to whom the information relates lacks capacity (within the
meaning of the Mental Capacity Act 2005) to consent to itsdisclosure, the appropriate
person is—
(@) adonee of an enduring power of attorney or lasting power of attorney
(within the meaning of that Act), or
(b) adeputy appointed for him, or any other person authorised, by the Court
of Protection,
with power in that respect.”.

Commencement
Sch. 6 para. 36(a)-(b): October 1, 2007 (S| 2007/1897 art. 2(1)(d))
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37 Social Security Administration Act 1992 (c. 5)
In section 123 of the Social Security Administration Act 1992 (c. 5) (unauthorised disclosure of
information)—
(@) insubsection (10), omit—
(i) n paragraph (b), “areceiver appointed under section 99 of the Mental Health
Act 1983 or”,
(if) inparagraph (d)(i), “ sub-paragraph (a) of rule 41(1) of the Court of Protection
Rules 1984 or”,
(iii) inparagraph (d)(ii), “areceiver ad interim appointed under sub-paragraph (b)
of the said rule 41(1) or”, and
(iv) “receiver,”, and
(b) after that subsection, insert—

“(11) Where the person to whom the information relates lacks capacity (within the
meaning of the Mental Capacity Act 2005) to consent to itsdisclosure, the appropriate
person is—
(@) adonee of an enduring power of attorney or lasting power of attorney
(within the meaning of that Act), or
(b) adeputy appointed for him, or any other person authorised, by the Court
of Protection,
with power in that respect.”.

Commencement

Sch. 6 para. 37(a)-(b): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

38 Judicial Pensions and Retirement Act 1993 (c. 8)
(1) The Judicial Pensions and Retirement Act 1993 (c. 8) is amended as follows.

(2) In Schedule 1 (qualifying judicial offices), in Part 2, under the cross-heading “ Court officers’,
omit the reference to aMaster of the Court of Protection except in the case of a person holding that
office immediately before the commencement of this sub-paragraph or who had previoudly retired
from that office or died.

(3) In Schedule 5 (retirement: the relevant offices), omit the entries relating to the Master and
Deputy or temporary Master of the Court of Protection, except in the case of a person holding any
of those offices immediately before the commencement of this sub-paragraph.

(4) InSchedule7 (retirement: transitional provisions), omit paragraph 5(5)(i)(g) except in the case
of aperson holding office as a deputy or temporary Master of the Court of Protection immediately
before the commencement of this sub-paragraph.

Commencement

Sch. 6 para. 38(1)-(4): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

39 L easehold Reform, Housing and Urban Development Act 1993 (c. 28)

(1) For paragraph 4 of Schedule 2 to the Leasehold Reform, Housing and Urban Development Act
1993 (c. 28) (landlord under a disability), substitute—
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“4

(1) Thisparagraph applies where a Chapter | or Chapter 11 landlord lacks capacity (within
the meaning of the Mental Capacity Act 2005) to exercise his functions as alandlord.

(2) For the purposes of the Chapter concerned, the landlord's place isto be taken—
(@) by adonee of an enduring power of attorney or lasting power of attorney (within
the meaning of the 2005 Act), or a deputy appointed for him by the Court of
Protection, with power to exercise those functions, or
(b) if no deputy or donee has that power, by a person authorised in that respect by
that court.”.

(2) That amendment does not affect any proceedings pending at the commencement of this paragraph
in which a receiver or a person authorised under Part 7 of the Mental Health Act 1983 (c. 20) is
acting on behalf of the landlord.

Commencement

Sch. 6 para. 39(1)-(2): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

40 Goods Vehicles (Licensing of Operators) Act 1995 (c. 23)
(1) The Goods Vehicles (Licensing of Operators) Act 1995 (c. 23) is amended as follows.

(2) Insection 16(5) (termination of licence), for “he becomes a patient within the meaning of Part
VIl of the Mental Health Act 1983” substitute “he becomes a person who lacks capacity (within
the meaning of the Mental Capacity Act 2005) to use a vehicle under the licence”.

(3) In section 48 (licence not to be transferable, etc.)—

(@) insubsection (2)—
(i) for “or become a patient within the meaning of Part VIl of the Mental Health
Act 1983” substitute“, or become a person who lacks capacity (within the meaning
of the Mental Capacity Act 2005) to use a vehicle under the licence,”, and
(if) inparagraph (a), for “became apatient” substitute “ became a person who lacked
capacity in that respect”, and

(b) in subsection (5), for “a patient within the meaning of Part VII of the Mental Health

Act 1983” substitute “a person lacking capacity”.

Commencement

Sch. 6 para. 40(1)-(3)(b): October 1, 2007 (SI 2007/1897 art. 2(1)(d))

41 Disability Discrimination Act 1995 (c. 50)

In section 20(7) of the Disability Discrimination Act 1995 (c. 50) (regulationsto disapply provisions
about incapacity), in paragraph (b), for “Part VII of the Mental Health Act 1983” substitute “the
Mental Capacity Act 2005”.

Commencement

Sch. 6 para. 41: October 1, 2007 (S| 2007/1897 art. 2(1)(d))
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42 Trusts of Land and Appointment of Trustees Act 1996 (c. 47)
(1) TheTrusts of Land and Appointment of Trustees Act 1996 (c. 47) is amended as follows.

(2) Insection 9 (delegation by trustees), in subsection (6), for the words from “an enduring power”
to the end substitute “ an enduring power of attorney or lasting power of attorney within the meaning
of the Mental Capacity Act 2005”.

() In section 20 (the title to which becomes “Appointment of substitute for trustee who lacks
capacity”)—
(@ in subsection (1)(a), for “is incapable by reason of mental disorder of exercising”
substitute “lacks capacity (within the meaning of the Mental Capacity Act 2005) to exercise’,
and
(b) in subsection (2)—
(i) for paragraph (@) substitute—

“(a) adeputy appointed for the trustee by the Court of Protection,”,
(it) inparagraph (b), for the wordsfrom “apower of attorney” to the end substitute
“an enduring power of attorney or lasting power of attorney registered under the
Mental Capacity Act 2005”, and
(iii) in paragraph (c), for the words from “the authority” to the end substitute “the
Court of Protection”.

Commencement
Sch. 6 para. 42(1)-(3)(b)(iii): October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

43 Human Rights Act 1998 (c. 42)
In section 4(5) of the Human Rights Act 1998 (c. 42) (courts which may make declarations of
incompatibility), after paragraph (e) insert—

“(f) the Court of Protection, in any matter being dealt with by the President of the
Family Division, the Vice-Chancellor or a puisne judge of the High Court.”

Commencement
Sch. 6 para. 43: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))

44 Accessto Justice Act 1999 (c. 22)
In paragraph 1 of Schedule 2 to the Access to Justice Act 1999 (c. 22) (services excluded from the
Community Legal Service), after paragraph (e) insert—

“(ed) the creation of lasting powers of attorney under the Mental Capacity Act
2005,
(eb) the making of advance decisions under that Act,”.

Commencement
Sch. 6 para. 44: October 1, 2007 (Sl 2007/1897 art. 2(1)(d))
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45 Adoption and Children Act 2002 (c. 38)

In section 52(1)(a) of the Adoption and Children Act 2002 (c. 38) (parental consent to adoption),
for “isincapable of giving consent” substitute “lacks capacity (within the meaning of the Mental
Capacity Act 2005) to give consent”.

Commencement

Sch. 6 para. 45: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

46 Licensing Act 2003 (c. 17)
(1) TheLicensing Act 2003 (c.17) isamended as follows.
(2) Insection 27(1) (lapse of premises licence), for paragraph (b) substitute—

“(b) becomes a person who lacks capacity (within the meaning of the Mental
Capacity Act 2005) to hold the licence,”.

(3) Insection 47 (interim authority notice in relation to premises licence)—
(@) insubsection (5), for paragraph (b) substitute—

“(b) the former holder lacks capacity (within the meaning of the Mental
Capacity Act 2005) to hold the licence and that person acts for him under
an enduring power of attorney or lasting power of attorney registered under
that Act,’

, and

(b) in subsection (10), omit the definition of “mentally incapable’.

Commencement

Sch. 6 para. 46(1)-(3)(b): October 1, 2007 (S| 2007/1897 art. 2(1)(d))

47 Courts Act 2003 (c. 39)
(1) The CourtsAct 2003 (c. 39) isamended as follows.

(2) Insection 1(1) (the courtsin relation to which the Lord Chancellor must discharge his general
duty), after paragraph (a) insert—

“(ad) the Court of Protection,”.

(3) Insection 64(2) (judicia titles which the Lord Chancellor may by order alter)—
(@) omit the reference to aMaster of the Court of Protection, and
(b) at the appropriate place insert areference to each of the following—
(i) Senior Judge of the Court of Protection,
(it) President of the Court of Protection,
(iii) Vice-president of the Court of Protection.

Commencement

Sch. 6 para. 47(1)-(3)(b)(iii): October 1, 2007 (S| 2007/1897 art. 2(1)(d))
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SCHEDULE 7
REPEALS

Section 67(2)

Short title and chapter

Extent of repeal

Trustee Act 1925 (c. 19)

Section 54(3).

Law of Property Act 1925 (c. 20)

Section 205(1)(xiii).

Administration of EstatesAct 1925 (c. 23)

Section 55(1)(viii)

U.S.A. Veterans Pensions
(Administration) Act 1949 (c. 45)

In section 1(4), the words from “or for whom” to “1983".

Mental Health Act 1959 (c. 72)

In Schedule 7, in Part 1, the entries relating to—
section 33 of the Fines and Recoveries Act 1833,
section 68 of the Improvement of Land Act 1864,
section 55 of the Trustee Act 1925,

section 205(1) of the Law of Property Act 1925,
section 49 of the National Assistance Act 1948, and
section 1 of the Variation of TrustsAct 1958.

CourtsAct 1971 (c. 23)

In Schedule 2, in Part 1A, the words “Master of the Court of Protection”.

Local Government Act 1972 (c. 70)

Section 118.

Limitation Act 1980 (c. 58)

Section 38(3) and (4).

[Senior CourtsAct 1981 (c. 54)]3%

In Schedule 2, in Part 2, paragraph 11.

Mental Health Act 1983 (c. 20)

Part 7.

In section 139(1) the words from “or in, or in pursuance” to “Part VII of
thisAct,”.

In section 145(1), in the definition of “ patient” the words “ (except in Part
VII of thisAct)”.

In sections 146 and 147 the words from “104(4)” to “section),”.

Schedule 3.

In Schedule 4, paragraph 1, 2, 4,5, 7, 9, 14, 20, 22, 25, 32, 38, 55 and 56.
In Schedule 5, paragraphs 26, 43, 44 and 45.

Enduring Powers of Attorney Act 1985 |ThewholeAct.
(c. 29)
Insolvency Act 1986 (c. 45) In section 389A(3)—

the “or” immediately after paragraph (b), and in paragraph (c), the words
“Part VII of the Mental Health Act 1983 or”.

In section 390(4)—

the “or” immediately after paragraph (b), and in paragraph (c), the words
“Part VII of the Mental Health Act 1983 or”.

Public Trustee and Administration of
FundsAct 1986 (c. 57)

Section 2.
Section 3(7).

Child Support Act 1991 (c. 48)

In section 50(8)—
paragraphs (b) and (d), and the “or” immediately after paragraph (c).

Saocial Security Administration Act 1992
(c.5)

In section 123(10)—
in paragraph (b), “areceiver appointed under section 99 of the Mental
Health Act 1983 or”,

393 Words substituted by Constitutional Reform Act 2005 c. 4 Sch.11(1) para.1(2) (October 1, 2009)
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Short title and chapter Extent of repeal

in paragraph (d)(i), “ sub-paragraph (a) of rule 41(1) of the Court of
Protection RulesAct 1984 or”,

in paragraph (d)(ii), “areceiver and interim appointed under sub-paragraph
(b) of the said rule 41(1) or”, and “receiver,”.

Trustee Delegation Act 1999 (c. 15) Section 4.

Section 6.

In section 7(3), the words “in accordance with section 4 above”.
Care Standards Act 2000 (c. 14) In Schedule 4, paragraph 8.
Licensing Act 2003 (c. 17) In section 47(10), the definition of “mentally incapable”.
Courts Act 2003 (c. 64) In section 64(2), the words “Master of the Court of Protection”.

Commencement

Sch. 7 para. 1: October 1, 2007 (S| 2007/1897 art. 2(1)(d))

EXPLANATORY NOTES

INTRODUCTION

1. These explanatory notes relate to the Mental Capacity Act 2005 which received Royal Assent
on 7 April 2005. They have been prepared by the Department for Constitutional Affairs and the
Department of Health in order to assist the reader in understanding the Act. They do not form part
of the Act and have not been endorsed by Parliament.

2. The notes need to be read in conjunction with the Act. They are not, and are not meant to be, a
comprehensive description of the Act. So where a provision or part of a provision does not seem
to require any explanation or comment, noneis given.

SUMMARY AND BACKGROUND

3. TheAct hasits basis in the Law Commission Report No.231 on Mental Incapacity, which was
published in February 1995 after extensive consultation. The Government consulted further and
published a Policy Statement, Making Decisions, in October 1999, setting out proposals to reform
the law in order to improve and clarify the decision-making process for people unable to make
decisions for themselves. On 27 June 2003 the Government published a draft Mental Incapacity
Bill and accompanying notes (Cm 5859-1 & 1) which was subject to pre-legidative scrutiny by a
Joint Committee of both Houses. The Joint Committee published their report on 28 November 2003
(HL Paper 189-1 & HC 1083-1). The Government's response to the Joint Committee report was
presented to Parliament in February 2004 (Cm 6121). The renamed Mental Capacity Bill was
introduced in Parliament on 17 June 2004 and received Royal Assent on 7 April 2005, having been
carried over from the previous session.

4. TheAct aimsto clarify a number of legal uncertainties and to reform and update the current law
where decisions need to be made on behalf of others. The Act will govern decision-making on
behalf of adults, both where they lose mental capacity at some point in their lives, for example as
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aresult of dementia or brain injury, and where the incapacitating condition has been present since
birth. It covers a wide range of decisions, on persona welfare as well as financial matters and
substitute decision-making by attorneys or court-appointed “deputies’, and clarifies the position
where no such formal process has been adopted. The Act includes new rules to govern research
involving people who lack capacity and provides for new independent mental capacity advocates
to represent and provide support to such people in relation to certain decisions. The Act provides
recourse, where necessary, and at the appropriate level, to a court with power to dea with al
personal welfare (including health care) and financial decisions on behalf of adultslacking capacity.

5. The Act replaces Part 7 of the Mental Health Act 1983 and the whole of the Enduring Powers
of Attorney Act 1985. A new Court of Protection with more comprehensive powers will replace
the current Court of Protection, which is an office of the Supreme Court.

TheAct
6. TheAct isdivided into 3 parts.
Part 1. Personswho lack capacity

7. Part 1 contains provisions defining “ personswho lack capacity”. It contains a set of key principles
and sets out a checklist to be used in ascertaining a person's best interests. It deals with liability for
actions in connection with the care or treatment of a person who lacks capacity to consent to what
isdone. Part 1 also establishes a new statutory scheme for “lasting” powers of attorney which may
extend to persona welfare (including health care) matters. It sets out the jurisdiction of the new
Court of Protection to make declarations and orders and to appoint substitute decision-makers
(“deputies’), where a person lacks capacity. This Part also sets out rules about advance decisions
to refuse medical treatment and creates new safeguards controlling many typesof research involving
people who lack capacity. It establishes a system for providing independent mental capacity
advocates for particularly vulnerable people. It also provides for codes of practice to give guidance
about the legidlation and creates a new offence of neglect or ill-treatment.

Part 2: The Court of Protection and the Public Guardian

8. Part 2 establishes a new superior court of record, to be known as the Court of Protection, and
provides for its judges and procedures. It also establishes a new statutory official, the Public
Guardian, to support the work of the court. Provision is also made for Court of Protection Visitors.

Part 3: Miscellaneous and General

9. Part 3 deals with private international law and transitional and other technical provisions and
includes a declaratory provision that nothing in the Act is to be taken to affect the law relating to
unlawful killing or assisting suicide. ECHR issues arise in relation to a number of provisions.

COMPATIBILITY WITH ECHR

10. The Act meets the state's positive obligation under Article 8 of the European Convention on
Human Rights (“ECHR”) to ensure respect for private life. ECHR issues arise in relation to a
number of provisions.

11. Article 8 issues in relation to private life are engaged in connection with sections 5, 6, 9 and
11 and could also be engaged as aresult of section 20 and a court order made under section 16(2).
Any interference pursues the legitimate aim of protecting the health and wellbeing of the person
lacking capacity and ensuresthat those who care for and treat personswho lack capacity are protected
from certain liabilitieswhere appropriate. The principlesin section 1, the criteriafor lack of capacity
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(section 2), the checklist as to best interests (section 4) and the safeguards within the sections
themselves create aframework within which any interference will be proportionate to thislegitimate
aim. Article 8 rights may also be engaged by section 49(7) to (9), which allows the court to direct
amedical examination or interview of the person concerned and the examination of his health and
social services records. the court is bound by the principles in section 1 and the best interests
checklist. Sections 35(6), 58(5) and (6) and 61(5) and (6) also make provision whereby particular
persons may interview the person concerned and examine relevant records. Again, any interference
Isjustified as being for the protection of that person’'s own health and welfare and proportionate to
that aim. The powers are given to the relevant officials for the purpose of enabling them to carry
out their functions, which are directed to the protection of the interests of the person who lacks
capacity.

12. Rights under Article 1 of the First Protocol may be engaged in connection with sections 7 to 9
and 12 which provide for the control of a person's property and affairs and payment on his behalf
for necessary goods and services. The statutory rules are intended to be clear and precise and are
designed to strike afair balance between the property interests of the person lacking capacity, his
own wider welfare interests and the interests of others (persons supplying necessary goods and
services to the person lacking capacity, anyone bearing the cost and, in the case of section 12,
persons related to or connected with him).

13. Sections 10(2) and 13(8) and (9) prevent a bankrupt from acting as a donee of a lasting power
of attorney (an “LPA”) where the power covers property and affairs and suspend that power where
there is an interim bankruptcy restrictions order. Interim bankruptcy restrictions orders will not
bring an LPA to an end; but the appointment and power would be suspended (as far asit concerns
the donor's property and affairs) so long as the order has effect. Bankruptcy restrictions orders are
provided for in Schedule 4A to the Insolvency Act 1986. Article 8 and Article 14 rights may be
engaged but any difference of treatment hasthe legitimate aim of protecting an incapacitated donor
from the possibility of financial abuse and is proportionate to that end.

14. A donee of an LPA can be given power to refuse to give consent to life-sustaining treatment
on behalf of the donor (see section 11(7) and (8)). The donor'sArticle 2 and Article 3 rights could
be engaged. A person can also make an advance decision to refuse treatment, including life-sustaining
treatment. Section 25(5) providesthat an advance decision will not apply to any treatment necessary
to sustain life unless the advance decision isin writing and is signed and the signature is witnessed.
Further, there must be a statement that the decision stands even if lifeisat risk (and this statement
must also beinwriting and be signed and the signature must be witnessed). Sections 6(7) and 26(5)
provide that action can be taken to preserve life or prevent serious deterioration while the court
resolves any dispute or difficulty. These provisions are designed to protect a person'sArticle 2 and
3 rights, while aso discharging the obligation to respect the Article 8 rights of those who choose
to give powersto a donee under an LPA or to make an advance decision.

15. Sections 35 to 39 may engage Article 14 rights in connection with Article 8 by providing for
an independent mental capacity advocate to represent and support people who lack capacity where
they are being treated and cared for by the NHS or alocal authority and there is no one who could
be consulted about that treatment or care. Any relevant difference in treatment which there might
be would have the legitimate aim of protecting the Article 8 rights of incapacitated persons.

16. The comprehensive jurisdiction of the new Court of Protection (sections 15 to 21 and 45 to 56)
ensures protection for any rights engaged in connection with the provisions of the Act. The
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Government is satisfied that sections 50 (certain applicantsto obtain permission to apply), 51(2)(d)
(exercise of jurisdiction by officers or staff) and 54 (court fees) do not breach Article 6 rights.

TERRITORIAL EXTENT

17. The Act extends only to England and Wales. Two exceptions are set out in section 68(5) and
concern evidence of instruments and registration of LPAs. The amendments and repeal's made by
Schedules 6 and 7 will have the same extent as the enactments concerned.

18. Similar legislation has already been passed in Scotland in the form of the Adultswith Incapacity
(Scotland) Act 2000.

TERRITORIAL APPLICATION: WALES

19. The National Assembly for Wal es may make regul ations under section 30 (research) and section
34 (loss of capacity during research project) and issue guidance under section 32(3). It may also
make regul ations under section 35 (appointment of independent mental capacity advocates), section
36 (functions of independent mental capacity advocates), section 37 (provision of serious medical
treatment by NHS body) and 41 (power to adjust role of independent mental capacity advocate).
Section 68(2) provides that sections 30 to 41 will come into force by order made by the National
Assembly. Section 43(1) provides that the National Assembly must be consulted by the Lord
Chancellor before a code of practiceis prepared or revised.

COMMENTARY ON SECTIONS

PART 1. PERSONSWHO LACK CAPACITY
The principles

Section 1: Theprinciples

20. This sets out key principles applying to decisions and actions taken under the Act. The starting
point is a presumption of capacity. A person must be assumed to have capacity until it is proved
otherwise. A person must aso be supported to make his own decision, asfar it is practicable to do
so. The Act requires “all practicable steps’ to be taken to help the person. This could include, for
example, making sure that the person isin an environment in which he is comfortable or involving
an expert in helping him expresshisviews. It isexpressly provided that a person isnot to be treated
as lacking capacity to make a decision simply because he makes an unwise decision. This means
that a person who has the necessary ability to make the decision has the right to make irrational or
eccentric decisions that others may not judge to be in his best interests (see section 3). Everything
done, or decision made, under the Act for aperson who lacks capacity must be donein that person's
best interests. This principleisexpanded upon in section 4. In addition, the “least restrictive option”
principle must always be considered. The person making the decision or acting must think whether
itispossibleto decide or act in away that would interferelesswith the rights and freedom of action
of the person who lacks capacity.

Preliminary
Section 2: People who lack capacity

21. This sets out the Act's definition of a person who lacks capacity. It focuses on the particular
time when a decision has to be made and on the particular matter to which the decision relates, not
on any theoretical ability to make decisions generally. It follows that a person can lack capacity
for the purposes of the Act even if the loss of capacity is partial or temporary or if his capacity
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fluctuates. It also followsthat a person may lack capacity in relation to one matter but not in relation
to another matter.

22. The inability to make a decision must be caused by an impairment of or disturbance in the
functioning of the mind or brain. Thisis the so-called “diagnostic test”. This could cover arange
of problems, such as psychiatricillness, learning disability, dementia, brain damage or even atoxic
confusional state, as long as it has the necessary effect on the functioning of the mind or brain,
causing the person to be unable to make the decision.

23. Subsection (3) introduces a principle of equal consideration in relation to determinations of a
person’s capacity. It makesit clear that such determinations should not merely be made on the basis
of a person's age, appearance or unjustified assumptions about capacity based on the person's
condition or behaviour. Any preconceptions and prejudicial assumptions held by a person making
the assessment of capacity must therefore have no input into the assessment of capacity. The
referenceto “condition” captures arange of factors, including any physical disability aperson may
have. So, in making an assessment of capacity, the fact that the person in question has a learning
difficulty should not initself lead the person making the assessment to assume that the person with
the learning difficulty would lack capacity to decide, for example, where to live. The reference to
“appearance” would also include skin colour.

24. Subsection (5) makes it clear that powers under the Act generally only arise where the person
lacking capacity is 16 or over (although powersin relation to property might be exercised in relation
to ayounger person who has disabilities which will cause the incapacity to last into adulthood: see
section 18(3)). Any overlap with the jurisdiction under the Children Act 1989 can be dealt with by
orders about the transfer of proceedings to the more appropriate court (see section 21).

25. Subsection (5) has the first use of the capital letter “D” to refer to a person exercising powers
in relation to a person who lacks capacity. The use of capital letters sometimes makes complex
provisions easier to follow (particularly where a number of different people are being referred to),
and is a technigue often adopted in recent legidlation. In this Act, the fact that lack of capacity is
specific to particular decisions and that there are many reasons why a person may lack capacity
makes it necessary to use a neutral, rather than descriptive, label for the person concerned.

Section 3: I nability to make decisions

26. This sets out the test for assessing whether a person is unable to make a decision about a matter
and therefore lacks capacity in relation to that matter. It is a “functional” test, looking at the
decision-making process itself. Four reasons are given why a person may be unable to make a
decision. The first three (subsection (1)(a) to (c)) will cover the vast majority of cases. To make a
decision, aperson must first be able to comprehend theinformation relevant to the decision (further
defined in subsection (4)). Subsection (2) makes clear that a determination of incapacity may not
be reached without the relevant information having been presented to the person in away that is
appropriate to his circumstances. Secondly, the person must be able to retain this information (for
long enough to make the decision, as explained in subsection (3)). And thirdly, he must be able to
use and weigh it to arrive at a choice. If the person cannot undertake one of these three aspects of
the decision-making process then he is unable to make the decision.

27. Subsection (1)(d) providesfor the fourth situation where someone is unable to make adecision
namely where he cannot communicate it in any way. Thisisintended to be aresidual category and
will only affect asmall number of persons, in particular some of those with the very rare condition
of “locked-in syndrome”. It seemslikely that people suffering from this condition can in fact still
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understand, retain and use information and so would not be regarded as lacking capacity under
subsection (1)(a) to (c). Some people who suffer from this condition can communicate by blinking
an eye, but it seems that others cannot communicate at all. Subsection (1)(d) treats those who are
completely unable to communicate their decisions as unable to make adecision. Any residual ability
to communicate (such as blinking an eye to indicate “yes’ or “no” in answer to a question) would
exclude a person from this category.

Section 4: Best interests

28. It isakey principle of theAct that all steps and decisions taken for someone who lacks capacity
must be taken in the person’s best interests. The best interests principleis an essential aspect of the
Act and builds on the common law while offering further guidance. Given the wide range of acts,
decisions and circumstances that the Act will cover, the notion of “best interests’ is not defined in
the Act. Rather, subsection (2) makes clear that determining what is in a person's best interests
requires a consideration of all relevant circumstances (defined in subsection (11)). Subsection (1)
makes clear that best interests determinations must not be based merely on aperson’'s age, appearance,
or unjustified assumptions about what might be in a person's best interests based on the person's
condition or behaviour. Best interests determinations must not therefore be made on the basis of
any unjustified and prejudicial assumptions. For example, in making a best interests determination
for a person who has a physical disability it would not be acceptable to assume that, because of
this disability, they will not have a good quality of life and should therefore not receive treatment.
Aswith section 2(3) thereferencesto “condition” and “ appearance” capture arange of factors. The
section goesonto list particular steps that must be taken. Best interestsis not atest of “substituted
judgement” (what the person would have wanted), but rather it requires a determination to be made
by applying an objective test as to what would be in the person's best interests. All the relevant
circumstances, including the factors mentioned in the section must be considered, but none carries
any more weight or priority than another. They must all be balanced in order to determine what
would be in the best interests of the person concerned. The factorsin this section do not provide a
definition of best interests and are not exhaustive.

29. The decision-maker must consider whether the individual concerned is likely to have capacity
at some future date (subsection (3)). Thisisin case the decision can be put off, until the person can
make it himself. Even if the decision cannot be put off, the decision is likely to be influenced by
whether the person will always lack capacity or is likely to regain capacity.

30. Subsection (4) provides that the person concerned must so far as possible be involved in the
process. Even where a person lacks capacity he should not be excluded from the decision-making
process.

31. Subsection (5) applies to determinations as to whether treatment that is necessary to sustain
lifeisin the best interests of the person concerned. It provides that the decision-maker must not be
motivated by adesire to bring about the person's death. This meansthat whatever a decision-maker
personally feels about, or wants for, the person concerned this must not affect his assessment of
whether a particular treatment isin the person's best interests. This subsection does not change the
previously understood common law on best interests. It does not mean that doctors are under an
obligation to provide, or to continue to provide, life-sustaining treatment where that treatment is
not in the best interests of the person.

32. The decison-maker must also consider, as far as is reasonably ascertainable, the “past and
present wishes and feelings’ of the person concerned (subsection (6)). Such wishes and feelings
would include any relevant written statement. Even where people cannot make their own decisions,
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they can express preferences and feelings which should be taken seriously. For those who have
lost capacity (for example because of progressive dementia) it may be particularly important to
consider past wishes and feelings aswell as current ones. In particular, there must be consideration
of written statements made by the person whilst he had capacity. Such statements may be about
what sort of care or treatment the person would wish to have in the case of future illness. Where
written statements are well-thought out and considered, they are likely to carry particular weight
for the purposes of best interests determinations. There must also be consideration of the person's
beliefs and values — religious beliefs, cultural values and lifestyle choices are obvious aspects of
this. There may also be other factors that the person would have been likely to consider if able to
do so. For example, aperson with capacity will often consider emotional bonds or family obligations
when deciding how to spend his money or whereto live.

33. Subsection (7) specifies who should be consulted when making a best interests determination,
recognising that they will often have important information and views as to what would be in the
person's best interests. They will also often have information about the past and present wishes and
feelings of the person concerned, his beliefs and values and other factors he would be likely to
consider were he able to do so. The decision-maker should consult anyone the person concerned
has named as someone to consult and anyone who has a caring role or isinterested in his welfare.
This will include informal carers, family and friends and others who care for the person in a
professional or voluntary capacity, including any kind of existing advocate. Anyone appointed
under an LPA and any deputy appointed by the court (dealt with later in Part 1) should also be
consulted. Consultation is required where it is “practicable and appropriate”. For example, no
consultation may be possible in an emergency situation and it might not be appropriate for every
day-to-day decision (such as whether to watch television). For significant, non-urgent, decisions,
including where there is a series of minor decisions that cumulatively become significant,
consultation will be required, as being both practicable and appropriate.

34. Subsection (8) appliesthe best interests principle to situations where the person concerned may
not lack capacity. A donee may be acting under a lasting power of attorney while the donor still
has capacity. The subsection makes clear that the obligation a so applies where the person concerned
does not in fact lack capacity but where the other person reasonably believes that he does lack
capacity. There would otherwise be alacunain the applicability of the best interests test.

35. Subsection (9) offers appropriate protection to those who act in the reasonable belief that they
are doing so in the other person's best interests. It should be remembered that “reasonable belief”
Isan objective test. Where the court makes adecision it must of course be satisfied that its decision
Isindeed in the person's best interests.

36. Subsection (11) explains what relevant circumstances means in the context of considering a
person’s best interests. The person making the determination must consider those circumstances of
which he is aware and which it would be reasonable to regard as relevant. This strikes a balance
by acknowledging that the decision-maker cannot be expected to be aware of everything whilst
stipulating that he must take into account factors that it is reasonable to regard as relevant.

Section 5: Actsin connection with careor treatment

37. This provides statutory protection against liability for certain acts done in connection with the
care or treatment of another person. If an act qualifies as a “section 5 act” then a carer can be
confident that he will not face civil liability or criminal prosecution. Civil liability could involve
being sued for committing a tort such as battery, false imprisonment or breach of confidence.
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Criminal prosecution might be for an offence against the person (assault or causing actual bodily
harm) or for an offence against property (theft).

38. A qualifying “section 5 act” may be performed by a range of people on any one day. The key
requirements are that the person (“D”) acts in connection with the care or treatment of another
person (“P’) and that D has formed areasonable belief asto P'slack of capacity and best interests.

39. D will not incur any liability which would not have arisen if P, with capacity to do so, had in
fact consented to D's act. Consent is a complete defence to a wide range of torts (battery, false
imprisonment, trespass to land or goods, breach of confidence) and to many offences against the
person or against property. Many people who are fully capable will regularly consent (expressly
or impliedly) to others touching them, locking the doors of a car or dealing with their property. If
a person takes someone else's unwanted clothes to a charity shop he could, in the absence of the
owner's consent, in principle face civil liability for trespass to goods or criminal prosecution for
theft. This section offers protection against liability where the owner is unable to give a valid
consent, as long as the step is taken in connection with caring for him and isin his best interests.

40. Consent is not a defence to a claim in the tort of negligence. There are some offences which
depend on a finding of negligence as defined in civil law (most notably, manslaughter where the
element of unlawful killing may be made out by grossly negligent behaviour, whether an act or an
omission to act in breach of duty). Consent might be relevant to issues of contributory negligence.
Subsection (3) therefore makesit clear that liability for negligence is unaffected by the section.

41. This section does not affect the operation of advance decisions to refuse treatment, as covered
by sections 24 to 26. If a person has made avalid and applicable advance decision then that takes
priority over the rulesin this section.

Section 6: Section 5acts: limitations

42. This sets two limitations to “section 5 acts’. Subsections (1) to (4) deal with restraint, which
isdefined asthe use or threat of force where Pisresisting and any restriction of liberty of movement,
whether or not P resists. This will include actions such as pulling someone away from the road,
putting a seat belt on someonein a car or administering sedatives in order to undertake treatment.
Restraint is permitted only when the person using it reasonably believes it is necessary to prevent
harm to P. The restraint used must be proportionate both to the likelihood of the harm and the
seriousness of the harm. It follows that the minimum level of restraint must be used; if the risk of
harm diminishes, the restraint used must be reduced. It should be remembered that the principles
in section 1 also apply when restraint is proposed. The principle of the “least restrictive option” in
section 1(6) islikely to be particularly significant here.

43. Decisions of the European Court of Human Rights draw aclear distinction between actswhich
restrict a person's liberty of movement and those which deprive a person of his liberty within the
meaning of Article 5 of the ECHR. Subsection (4)(b) refersonly to restriction of the person'sliberty
of movement. Subsection (5) makes clear that for section 6 a deprivation of liberty, within the
ECHR meaning, amountsto more than mererestraint. Section 6 will therefore not provide protection
for an action that amounts to a deprivation of liberty for the purposes of Article 5.

44. The second limitation is in subsection (6) which makes it clear that a valid decision by an
attorney or adeputy takes priority over any action which might be taken under section 5. However,
thereisalimitation on the authority of an attorney or deputy. There could be adispute or difficulty
over adecision made by an attorney or deputy. For example, a doctor might be concerned that the
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attorney is not acting in P's best interests. Subsection (7) makesit clear that action can be taken to
sustain life or prevent serious deterioration while any such dispute is referred to the court.

Section 7: Payment for necessary goods and services

45. Thisrevises and extends the statutory rulein section 3(2) of the Sale of GoodsAct 1979 insofar
asit appliesto people who lack capacity to contract. In general, a contract entered into by a person
who lacks capacity to contract isvoidable if the other person knew or must be taken to have known
of the lack of capacity. This does not apply if “necessaries’ are supplied. In those circumstances,
the person lacking capacity must still pay a reasonable price. The rule in section 3(2) of the 1979
Act only appliesto “necessary” goods, but thereis amatching common law rule about “ necessary”
services. This section combines these rules to set out a single statutory rule to cover “necessary”
goods and services. Subsection (2) repeats the established legal definition of what is ‘ necessary’.
Thus, for example, if the milkman carries on delivering milk to the house of someone who has a
progressive dementia, he can expect to be paid. If, however, aroofer puts acompletely unnecessary
new roof on to that person's house, when all that was required was a minor repair, then the rule
will operate to prevent the roofer from being able to recover his charges.

Section 8: Expenditure

46. Thisisto be read with sections 5 and 7. It alows a person who is acting under section 5 and
who arranges something for P's care or treatment that costs money to do certain things. He can
promise that P will pay, use money which P hasin his possession and pay himself back from P's
money in his possession or consider himself owed by P. This restates existing common law rules
which provide that a person acting as an “agent of necessity” for another person should not be out
of pocket as aresult. A carer might, acting in P's best interests, arrange the delivery of disability
aids or household items. Nothing in this section alows a carer to gain access to P's funds where
they are held by athird party such asabank or building society. The bank or building society would
remain bound by contractual obligationsto P until formal stepsweretaken (for example, registering
arelevant power of attorney, or obtaining a court order).

47. Subsection (3) recognises that some people may have control over P's money or property by
other routes, for example under the Social Security (Claims and Payments) Regulations 1987 (Sl
1987/1968) or by way of banking arrangements.

Lasting powers of attorney
Section 9: Lasting power s of attorney

48. Sections 9 to 14 create anew statutory form of power of attorney, the“lasting power of attorney”
(or LPA). This replaces the “enduring power of attorney” (or EPA) provided for by the Enduring
Powers of Attorney Act 1985. The 1985 Act is repealed by section 66(1)(b), but the legal effect of
an EPA aready made under the current law is preserved and integrated into the scheme of the Act
by section 66(3) and Schedule 4.

49. Section 9 sets out the key aspects of an LPA. Unlike an EPA, it can extend to persona welfare
matters ((subsection (1)(a)) as well as to property and affairs. By making an LPA, an individua
(the donor) confers on another individual or individuals (donee/s) authority to make decisions about
the donor's personal welfare and/or property and affairs or specified matters concerning those areas.
Power to make decisions includes, by virtue of section 64(2), acting on decisions made where

appropriate.
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50. Subsection (1) also makes clear that to be valid an LPA must include authority to make decisions
when the donor no longer has capacity to make those decisions himself. An LPA can, in certain
circumstances, operate as an ‘ordinary’ power of attorney when the donor has full mental capacity
but it will also continue to operate after the donor has lost capacity.

51. Subsection (2) deals with the creation of an LPA. The donor must be aged 18 or over and have
capacity to execute an LPA. The rules in section 10 about who can be a donee must be complied
with. Detailed provisions about the making and registration of the instrument, as set out in Schedule
1, must be complied with. If the rules are not complied with the document created will not be a
valid LPA and cannot be lawfully used to make decisions on behalf of the donor (subsection (3)).

52. Subsection (4) reiterates that any donee must apply the principles set out in section 1 and act
in the donor's best interests. A donee's authority is also subject to any conditions or restrictions that
the donor may choose to put in the LPA document itself.

Section 10: Appointment of donees

53. This sets out certain requirements relating to donees and how they should act. A donee must
be aged 18 or over. Someone who is bankrupt cannot be appointed as the donee of an LPA relating
to property and affairs. If the LPA relates only to property and affairs, the donee can be either an
individual or a trust corporation (defined in section 68(1) of the Trustee Act 1925 as the Public
Trustee or a corporation appointed by the court in any particular case to be atrustee, or entitled by
rules made under section 4(3) of the Public Trustee Act 1906, to act as custodian trustee).

54. Subsection (4) provides that where two or more people are appointed as donees, they may be
appointed either to act jointly (so that they must all join together in any decision) or to act jointly
and severally (which means they can act all together or each of them can act independently). The
donor may also appoint two or more persons to act jointly in respect of some matters and jointly
and severally in respect of others. To the extent that the donor does not specify in the instrument
whether donees are to act jointly or jointly and severadly, it will be assumed from the instrument
that they are appointed to act jointly (subsection (5)).

55. For joint attorneys, any breach of the relevant rules about how lasting powers of attorney are
made will prevent avalid LPA being created (subsection (6)). For “joint and severa” attorneys, a
breach only affects the attorney who isin breach; avalid LPA is still created in respect of the other
donee(s) (subsection (7)).

56. Subsection (8) allows adonor to provide for the replacement of the donee(s) on the occurrence
of a specified event which would normally terminate a donee's powers. The specified events are:
the donee renouncing his appointment, the donee's death or insol vency, the dissolution or annulment
of amarriage or civil partnership between the donor and the donee or the lack of capacity of the
donee. For example, an older donor might wish to appoint his spouse, but nominate ason or daughter
as areplacement donee. A donee cannot be given power to choose a successor (subsection (8)(a))
as this would be inconsistent with the core principle that the donor is giving authority to a chosen
attorney. A civil partnership is aregistered relationship between two people of the same sex which
ends only on death, dissolution or annulment, as provided for in the Civil Partnership Act 2004.

Section 11: L asting power s of attorney: restrictions

57. Subsections (1) to (4) place restrictions on the use of restraint by attorneys, matching those
applying in relation to “section 5 acts’ (seesection 6) and deputies (seesection 20). Restraint can
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only be used to prevent harm, and must be proportionate. Subsection (6) makes clear that for section
11 adeprivation of liberty within the ECHR meaning amounts to more than mere restraint.

58. Further restrictions are set out in subsection (7). An attorney cannot act where the donor has
capacity, or where the donor has made a qualifying advance decision (seesections 24 to 26).
Subsection 7(c) has to be read with subsection (8). Thus, although an attorney may give or refuse
consent to the carrying out or continuation of health care, this would not extend to refusing
life-sustaining treatment unless the LPA expressly said so, and is subject to any conditions or
restrictionsin the LPA.

Section 12: Scope of lasting power s of attorney: gifts

59. Thisis similar to section 3(5) of the Enduring Powers of Attorney Act 1985 and deals with an
attorney's power to make gifts of the donor's property. The attorney can only do something that is
in the donor's best interests but this section operates as a specific restriction in relation to gifts. It
allows modest gifts proportionate to the donor's assets to people related or connected to the donor
(including himself) on “customary occasions’, as defined; and to charities (subject to any conditions
or restrictionsinthe LPA itself). The court has power to authorise more substantial gifts (see section
23(4)) if satisfied this would be in the donor's best interests. For example, if an older person has
substantial assets then tax planning might be a reason for the making of gifts.

Section 13: Revocation of lasting power s of attorney

60. This deals with the ways in which LPAs may cease to be effective, whether before or after
registration. A donor may revoke an LPA at any time while he has capacity to do so (subsection
(2)). Other events will automatically terminate an LPA.

61. The bankruptcy of either the donor or the attorney will terminate any financial powers granted.
Section 64(3) provides that all references to the bankruptcy of an individual include a case where
a bankruptcy restrictions order is in force in respect of him. Bankruptcy restrictions orders are
provided for in Schedule 4A to the Insolvency Act 1986. Interim bankruptcy restrictions orders do
not bring a power of attorney to an end; they just have a suspensive effect (subsections (4) and (9)).

62. An LPA also comesto an end if the donee disclaims, dies or |oses capacity. The dissolution or
annulment of a marriage or civil partnership between the donee and the donor will terminate the
donee's powers unless the donor has specified that it should not (subsection (11)).

63. Subsections (7) and (10) provide for situations where there is a replacement or a “joint and
severa” attorney (in respect of any matter) who can continue to act.

Section 14: Protection of donee and othersif no power created or power revoked

64. This sets out the legal consequences when a registered LPA turns out to be invalid. Thereis
similar provisioninrelation to EPAsin section 9 of the 1985 Act. Broadly, both attorneys and third
parties are given protection from liability if they were unaware that the LPA was invalid or had
come to an end.

General powers of the court and appointment of deputies
Section 15: Power to make declarations

65. This gives the court power to make declarations, if necessary, about whether an individual has
capacity, either in relation to a specific decision that needs to be made, or in relation to decisions
on such matters as are described in the declaration. It a so givesthe court power to make declarations
about whether an act or proposed act was or would be lawful. The Court of Protection would have
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thislatter power asasuperior court of record which, under section 47, has the same powers, rights,
privileges and authority asthe High Court, but it is considered helpful to spell this out. Subsection
(2) confirms that the court can be asked to adjudicate on omissions to act (for example, the
withholding or withdrawing of medical treatment) and a course of conduct.

Section 16: Power sto make decisions and appoint deputies: general

66. This setsout the core jurisdiction of the court, which isto make decisions about personal welfare
or property and affairs for persons lacking capacity or to appoint a deputy to do so.

67. Subsection (3) confirms that the principles in section 1 and the best interests checklist will
govern the court's exercise of its powers.

68. Subsection (4) requiresthe court to consider two additional principles, further emphasising the
“least restrictive intervention” principle mentioned in section 1(6). Thefirst additional principleis
that a decision of the court is preferable to the appointment of a deputy and the second isthat, if a
deputy is appointed, the appointment should be as limited in scope and duration as is reasonably
practicablein the circumstances. In welfare (including health care) matters adeputy isnever required
in order for care or treatment to be given to a person because section 5 provides sufficient scope
for carers and professionals to act. Nevertheless, a deputy may be particularly helpful in cases of
dispute. For matters concerning property and affairs, a deputy may be needed in order to provide
the authority to deal with contractual matters and where thereisan on-going need for such decisions
to be taken. Subsection (5) enables the court to grant the deputy powers or impose duties on him
asit thinks necessary to avoid repeated applicationsto the court. However, it also enables the court
to require the deputy to seek consent before taking certain actions. Subsection (6) gives the court
an “own motion” power to make whatever order isin the person's best interests.

69. The court can aways vary or discharge its orders and subsection (8) providesthat it has power
to take away or alter a deputy's powersif the deputy is overstepping his powers or not adhering to
his best interests obligations.

Section 17:Section 16powers. personal welfare

70. The powers created by section 16 in relation to making orders and appointing deputies will
extend to a wide range of personal welfare issues. Particular mention is made in this section of
Issues which have arisen in the past and been dealt with by the High Court in the exercise of its
inherent jurisdiction and may be most likely to arisein future. Thisis not an exhaustive, merely an
indicative, list. It isnot alist of decisions that must aways go to court, rather it provides examples
of where the court can act if it would be appropriate, and beneficial to the person, for the court to
do so. There are restrictions on what may be delegated to a deputy, set out in section 20(2).

Section 18: Section 16powers. property and affairs

71. Subsection (1) indicates the extent of the court's powers with regard to property and affairs.
Again it provides a non-exhaustive, indicative list of the matters within the powers relating to
property and affairs. Thislargely reproducesthelist which appliesto the original Court of Protection
in section 96 of the Mental Health Act 1983. Again, thisisnot alist of matters which must always
go to the new Court of Protection but rather an indication of the types of order the court might
make if an application were made. Where property and financial matters are concerned the effect
of the general law relating to contract and property will often beto create aneed for formal powers.
So if the person concerned has lost capacity to enter into a contract for the sale of his house no
purchaser isgoing to accept acontract or Land Registry transfer document signed by someone who



Mental Capacity Act 2005 Page 208

Is not the registered owner, unless the proposed purchaser sees a document proving that someone
else has formal authority to contract to sell and transfer the property on his behalf. Equally, the
person's bank will be bound by the terms of its contract with him not to hand his money over to
someoneelse. If hecan no longer giveavalid instruction or valid receipt to the bank then hismoney
will have to be held by the bank until formal authority is provided. If avalid power of attorney
existsthen thiswould probably remove any need for the Court of Protection to make orders. Again,
not all of the powers can be given to deputies (see section 20(3)). These correspond to matters
which, under the current law, always have to be dealt with by the court itself.

Section 19: Appointment of deputies

72. This deals with deputies appointed by the court. The general rule is that a deputy must be at
least 18 years of age. If atrust corporation is appointed deputy it can only act in respect of property
and affairs. The court may appoint the holder of a specified office as deputy (this is different to
LPAs where the attorney must be an individual). Before being appointed deputy, a person must
consent to being appointed. The court will be able to appoint more than one deputy to act on behalf
of an individual who lacks capacity and these deputies can act jointly, jointly and severally, or
jointly for some matters and jointly and severally for other matters. That is, the court can specify
that they must al act together, that each can act independently of the other or that they can act
either way, depending on the matter in question. When appointing a deputy, the court will also
have the power to appoint asuccessor or successorsto the original appointees. The court will specify
the circumstances under which this could occur.

73. Subsection (6) provides that a deputy will be treated as an “agent” of the adult who lacks
capacity. Thelaw of agency imposes arange of duties on those who act as agents for someone el se.
For example, an agent must act with “due care and skill” and is bound by fiduciary duties amongst
other duties. Case law has established that receivers appointed by the original Court of Protection
under Part 7 of the Mental Health Act 1983 are agents but it is considered hel pful to make statutory
provision to that effect in relation to deputies.

74. All deputies will be able to claim reasonable expenses from the estate of the adult lacking
capacity and if the court directs, the deputy can be paid for his services from the estate. The court
will be able to give a deputy the power to deal with all matters concerning the control and
management of any property belonging to the adult lacking capacity, including being ableto invest.
The court will also be able to require a deputy to give the Public Guardian security against
misbehaviour (that is, either a deposit of money or a guarantee bond) and to direct the deputy to
file with the Public Guardian reports and accounts as it sees fit. These provisions are broadly in
line with arrangements in the original Court of Protection (Mental Health Act 1983, Part 7).

Section 20: Restrictions on deputies

75. This sets a number of limitations on the powers of deputies. Subsection (1) specifies that a
deputy cannot act where the person concerned is able to act for himself. In some cases the person
may have fluctuating capacity, for example as a result of mental health problems, and it is not
acceptable for adeputy to carry on making substitute decisions when the person concerned hasin
fact recovered. Subsection (6) reiterates that a deputy must act in accordance with section 1
(principles) and section 4 (best interests).

76. Subsections (2) and (3) relate back to sections 16 to 17 and list certain matters which must
aways be dealt with by the court, not adeputy. The powersto prohibit a person from having contact
with an adult lacking capacity or to direct aperson responsiblefor hishealth careto allow adifferent
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person to take over are, of course, powers which have to be exercised by the court itself. As under
the current law, deputieswill a so be restricted from making certain financial decisionsin connection
with wills and trusts.

77. Subsection (4) makesit clear that a deputy cannot be given power to “trump” an attorney (who
will have been chosen by the donor himself, at atime when he had capacity). If there isa concern
or adispute about the way an attorney is behaving the court must use its powersin sections 22 and
23, rather than seeking to appoint a deputy. Subsection (5) restricts deputies from refusing consent
to the carrying out or continuation of treatment that is necessary to sustain life. Subsection (6)
clarifiesthat the principlesin section 1 and the considerations asto best interests as set out in section
4 apply to deputies.

78. Subsections (7) to (11) impose limitations on deputies in relation to restraint, matching those
imposed in relation to “section 5 acts’ by section 6 and on attorneys by section 11. A deputy will
have to be acting within the scope of an authority expressly conferred on him by the court. Restraint
can only be used to prevent harm and must be proportionate. Subsection (13) makes clear that for
section 20 adeprivation of liberty within the ECHR meaning amounts to more than mere restraint.

Section 21: Transfer of proceedingsrelating to people under 18

79. The Act deals with people aged 16 and over (and with the property of younger children — see
section 18(3)), while the Children Act 1989 deals with people under the age of 18. There will be
some overlap between the jurisdictions and the Lord Chancellor is therefore given power by this
section to make transfer of proceedings orders. It isintended that the order will indicate that acase
should be transferred to the court most suitable to deal with the issues. One factor is likely to be
the prospect of a person under 18 who is the subject of a dispute still lacking capacity when an
adult. For example, if the parents of a 17-year old with profound learning difficulties are in dispute
about residence or contact then it may be more appropriate for the Court of Protection to deal with
the case, since an order made under the Children Act 1989 would expire on the child's 18" birthday
at the latest.

Powers of the court in relation to lasting powers of attorney
Section 22: Power s of court in relation to validity of lasting power s of attorney

80. This section and section 23 set out what the Court of Protection cando inrelationto LPAs. The
powers are similar to those in section 8 of the Enduring Powers of Attorney Act 1985, except that
administrative functions connected with registration will be performed by the Public Guardian.

81. The court can determine questions about validity and revocation (subsection (2)). It can direct
that an instrument should not be registered or (if it is unregistered) revoke it on the grounds set out
in subsection (3) (fraud or undue pressure, or misbehaviour by the attorney).

82. Subsection (5) provides that where there is more than one donee the court may revoke the
instrument or the LPA so far asit relates to any of them.

Section 23: Power s of court in relation to operation of lasting power s of attorney

83. Thisallowsthe court to decide questions about the meaning or effect of an LPA (or an instrument
purporting to create an LPA) and to give directions to attorneys where the donor lacks capacity.
The court may also give the attorney directions about producing reports, accounts, records and
information and about his remuneration and expenses. The court has power to relieve adonee from
some or al of the liabilities arising from a breach of duty (cf Enduring Powers of Attorney Act
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1985, section 8(2)(f)). It may also authorise gifts beyond the scope of what is permitted by section
12(2) (for example, for tax planning purposes).

Advance decisions to refuse treatment
Section 24: Advance decisionsto refuse treatment: general

84. Sections 24 to 26 deal with advance decisionsto refuse treatment. Some people already choose
to make such decisions and their legal effect has been analysed in a number of judicial decisions.
It has been confirmed by the High Court that a competent adult patient's anticipatory refusal of
consent remains binding and effective notwithstanding that he has subsequently become incompetent
(HE v NHS Trust A and AE [2003] EWHC 1017 (Fam), a case concerning a refusal of blood
transfusion). Broadly, the sections seek to codify and clarify the current common law rules,
integrating them into the broader scheme of the Act. There would otherwise be a lacuna in the
scheme of the Act and the powers of the new court. Many general forms of advance statement or
“living will” will be important and relevant as “ past wishes’ of the person for the purposes of the
best interests checklist in section 4. An “advance decision” as defined in these sectionsis a specid
type of advance statement that represents an actual decision to refuse treatment, albeit at an earlier
date. As now, it will therefore be decisive in certain circumstances.

85. The key characteristics of an “advance decision” for the purposes of the Act are set out in
subsection (1) of this section. It must be made by a person who is 18 or over and at a time when
the person has capacity to make it. A qualifying advance decision must specify the treatment that
isbeing refused, athough thiscan bein lay terms (for example using “tummy” instead of stomach).
It may specify particular circumstances, againinlay terms, in which therefusal will apply. A person
can change or completely withdraw the advance decision if he has capacity to do so (subsection
(3)). Subsection (4) confirms that the withdrawal, including a partial withdrawal, of an advance
decision does not need to be in writing and can be by any means. Subsection (5) confirms that an
ateration of an advance decision does not need to be in writing, unless it applies to an advance
decision refusing life-sustaining treatment, in which case formalities will need to be satisfied in
order for it to apply.

Section 25: Validity and applicability of advance decisions

86. Thisintroducesthe two important safeguards of validity and applicability in relation to advance
decisions to refuse treatment.

87. To be valid the advance decision must not have been withdrawn or overridden by a subsequent
LPA giving a donee the authority to consent or refuse consent to the treatment (other LPAs will
not override— see subsection ((7)). Also, if the person has acted in away that is clearly inconsistent
with the advance decision remaining his fixed decision, then the advance decision isinvalid. An
example of an inconsistent action might be a former Jehovah's Witness converting to Islam and
marrying a Muslim man. Even if she had forgotten to destroy a written advance decision refusing
blood transfusion, her actions could be taken into account in determining whether that earlier refusal
remained her fixed decision.

88. An advance decision will not be applicable if the person actually has capacity to make the
decision when the treatment concerned is proposed. It will also not be applicable to treatments, or
in circumstances, not specified in the decision. Furthermore the decision will not be applicable if
there are reasonable grounds for believing that the current circumstances were not anticipated by
the person and, if they had been anticipated by him, would have affected his decision. For example,
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there may be new medications availabl e that radically change the outlook for aparticular condition
and make treatment much less burdensome than was previously the case.

89. Subsection (5) introduces further rules about the applicability of advance decisions to refuse
treatment that is necessary to sustain life. An advance decision will not apply to life-sustaining
treatment unlessit isverified by astatement confirming that the decision isto apply to that treatment
evenif lifeisat risk. Thereferenceto “life” includesthe life of an unborn child. Both the decision
and the statement verifying it must bein writing and be signed and the signature must be witnessed.
It isimportant to note that a person does not physically need to write his advance decision himself.
Thismeansthat advance decisionsrecorded in medical notesare considered to beinwriting. Writing
can also include electronic records.

90. If the maker of the advance decision cannot sign then another person can sign for him at his
direction and in his presence (section 25(6)(b)). As with a signature by the person himself, the
witness must be present when the third party signs.

Section 26: Effect of advance decisions

91. Thisdealswith thelegal effect of aqualifying advance decision. If it isboth valid and applicable
it has the same effect as a contemporaneous refusal of treatment by a person with capacity. That
IS, the treatment cannot lawfully be given. If given, the person refusing would be able to claim
damagesfor the tort of battery and the treatment-provider might face criminal liability for assault.
Subsections (2) and (3) clarify therulesabout liability. A treatment-provider may safely treat unless
satisfied that there is a valid and applicable qualifying advance refusal; and a treatment-provider
may safely withhold or withdraw treatment as long as he has reasonable grounds for believing that
thereisavalid and applicable qualifying advance decision.

92. If thereisdoubt or adispute about the existence, validity or applicability of an advance decision
then the Court of Protection can determine the issue. There is an important proviso to the general
rule that an advance refusal is legally effective. There may be a doubt or dispute about whether a
particular refusal isin fact one which meets all the tests (existence, validity and applicability). As
with decisions by donees or deputies in section 6(7), action may be taken to prevent the death of
the person concerned, or a serious deterioration in his condition, whilst any such doubt or dispute
isreferred to the court.

Excluded decisions
Section 27: Family relationships etc.

93. This lists certain decisions that can never be made under the Act on behalf of a person who
lacks capacity. For example, in relation to adoption, if a birth parent lacks capacity to consent to
an adoption order the rules as to dispensing with consent in the adoption legislation will apply.
There will be no question of an attorney consenting or of the Court of Protection making an order
or appointing a deputy to provide the requisite consent.

Section 28: Mental Health Act matters

94. This deals with the question of people who are detained for psychiatric treatment pursuant to
the Mental Health Act 1983. The section ensures that the Mental Capacity Act does not apply to
any treatment for mental disorder which isbeing given in accordance with the rules about compul sory
treatment set out in Part 4 of the 1983 Act. The specific statutory safeguards which the 1983 Act
givesin relation to compulsory psychiatric treatment must always be afforded to those patients to
whom that Act applies.
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Section 29: Voting rights

95. This provides that the Act does not apply to decisions on voting.
Research

Section 30: Research

96. This section and sections 31 to 33 allow intrusive research to be lawfully carried out on, or in
relation to, a person who lacks capacity, where the research is part of a research project approved
by an appropriate body and it is carried out in accordance with the conditions set out in sections
32 and 33. The provisions are based on long-standing international standards, for example, those
laid down by the World Medical Association and the Council of Europe Convention on Human
Rights and Biomedicine.

97. This section relates to intrusive research, which means research that would normally need
consent if it involved an adult with capacity. Clinical trials that are currently regulated under the
Medicines for Human Use (Clinical Trials) Regulations 2004 (SI 2004/1031) (or regulations
succeeding or amending them) are excluded from the Act because those Regul ations already make
provision for trialsinvolving participantswho lack capacity. Research on anonymised medical data
or tissue is also not included, but may be subject to controls under the Data Protection Act 1998
or the Human Tissue Act 2004.

98. The appropriate authority (the Secretary of State in relation to research in England and the
National Assembly for Wales in relation to research in Wales) must specify an appropriate body
for approving research projects, such as a Research Ethics Committee (REC).

Section 31: Requirementsfor approval

99. This section sets out the matters of which the appropriate body — such as an REC— must
satisfy itself before approving aresearch project involving a person who lacks capacity.

100. Subsection (2) requires that the research must be connected with an impairing condition that
affects the person participating in the research or with the treatment of the condition. Impairing
condition means one that is, or may be, attributable to or causes or contributes to the impairment
of or disturbance in the functioning of the person's mind or brain. This limits the sort of research
projects that the person may be involved in but will include research into the effects of the
impairment on his health and day-to-day life as well as into the causes or possible causes of the
impalrment and itstreatment. Subsection (4) requiresthat there are reasonable groundsfor believing
that there is no alternative to the involvement of the person in the research, that is, it cannot be
carried out as effectively if it only involves people who have capacity.

101. Subsections (5) and (6) deal with the anticipated benefits and risks of the research. There are
two alternatives. either the research has the potential to benefit the person without imposing a
burden disproportionate to that benefit (this type of research is sometimes called “therapeutic
research”); or the research is to provide knowledge of the causes of the person's condition, its
treatment or the care of people who have the same or similar condition now or who may develop
it in the future. In relation to this latter category, there must be reasonable grounds for believing
that the risk to the person is negligible and the research must not interfere with the person'sfreedom
of action or privacy in a significant way or be unduly invasive or restrictive. This latter category
of research might include indirect research on medical notes or on tissue already taken for other
purposes. It may also include interviews or questionnaires with carers about health or socia-care
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services received by the person or limited observation of the person. And it could include taking
samples from the person, e.g. blood samples, specifically for the research project.

Section 32: Consulting carersetc

102. Before any decision istaken to involve aparticular personin approved research, the researcher
must take reasonable steps to identify a person close to the person (this could include an attorney
or deputy but not someone acting in a professional capacity or for payment, such as a paid carer)
who is prepared to be consulted about the person's involvement in the research (subsection (2)). If
there is no such person, then the researcher must nominate a person independent of the researchin
accordance with guidance issued by the appropriate authority (see paragraph 99).

103. Subsection (4) requires the researcher to give the consultee information about the research
and to ask him or her for advice asto whether the person should take part in the research and what,
in his opinion, the consultee's wishes and feelings would be about taking part in the research. If at
any time the person consulted advises the researcher that in his opinion the person's wishes and
feelings would be likely to lead him to decline to take part in the project then the researcher must
ensure that the person does not take part in the project, or if it isaready underway must ensure that
the person iswithdrawn from it. But the person may still receive treatment he was receiving during
the research if withdrawal would create a significant risk to his health (subsection (6)).

104. Subsections (8) and (9) allow for action to be taken in relation to the research where treatment
Isto be provided to the person urgently and there isinsufficient opportunity to consult. The researcher
may proceed if he hasthe agreement of adoctor who is not connected to the project or in accordance
with a procedure agreed by the appropriate body at the time of approval. However subsection (10)
makes it clear that the researcher may only rely on subsection (9) while there is an urgent need to
treat. Examples of this type of research may involve action by a paramedic or doctor to make
measurementsin thefirst few minutesfollowing aserious head injury or stroke. These arrangements
are similar to those provided for in the Clinical Trials Regulations.

Section 33: Additional safeguards

105. The purpose of section 33 is to provide additional safeguards for the person participating in
the research once the research has begun. It requiresthe researcher to respect any signs of resistance
from the person (except where this would conflict with procedures designed to protect him from
harm or injury), and not to involve the person in research that would be contrary to an advance
decision or any other form of statement. The person’sinterests must be assumed to outweigh those
of science and society (subsection (3)).

106. The person must be withdrawn from the project without delay if he indicates that he wishes
to be withdrawn from it or if the researcher has reasonable grounds for believing that any of the
requirements for approval of the project as set out at in section 31(2) to (7) are no longer met. As
in section 32, the person may still receive treatment he was receiving during the research if
withdrawal would create a significant risk to his health (subsection (6)).

Section 34: Loss of capacity during research project

107. This section provides for a transitional regulation-making power to cover research started
before section 30 comes into force and which involves people who had capacity when enrolled but
who lose capacity before the end of the project. The regulations will lay down the conditions on
which such research may continue; the research must meet prescribed requirements, the information
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or material used in the research must have been obtained before the loss of capacity and certain
steps must be taken to protect the person participating (subsection (2)).

108. The regulations will set out these requirements and steps and may include safeguards similar
to those provided for in sections 31 to 33 but with any necessary alterations to the requirements
for approval by an appropriate body, consultation with carersor the additional safeguards (subsection
(3)). Regulations made by the Secretary of State will be subject to the affirmative procedure in
Parliament (see section 65).

Independent mental capacity advocate service
Section 35: Appointment of independent mental capacity advocates

109. Sections 3510 41 create a new scheme designed to provide the input of an independent mental
capacity advocate (“IMCA”) where certain decisions need to be taken for particularly vulnerable
peoplewho lack capacity. This may include older people with dementiawho have lost contact with
al friendsand family, or people with severe learning disabilities or long term mental health problems
who have been in residential institutions for long periods and lack outside contacts. Such people
will berepresented and provided with support when decisions are to be made about serious medical
treatment or significant changes of residence provided by public bodies.

110. Subsection (1) placesaduty on the appropriate authority to make arrangementsfor the provision
of a new independent mental capacity advocacy service. The appropriate authority is, in relation
to England, the Secretary of State and, in relation to Wales, the National Assembly for Wales.

111. Subsection (2) alowsthe appropriate authority to make regulations setting out how the IMCA
will be appointed. Thiswill ensure that an individual will need to meet common standards in order
to be approved as an IMCA. Subsection (4) provides that, as far as practicable, the IMCA should
be independent of the person who is making the decision concerned. Subsection (5) provides that
the arrangements may include provision for payments to be made to, or in relation to, the IMCA.
Subsection (6) stipulates that an IMCA must be able to meet the person concerned in private and
see relevant health, socia services and care home records. Thisis to enable the IMCA to be able
to perform properly his function of representing and supporting the person who lacks capacity.

Section 36: Functions of independent mental capacity advocates

112. This section allows the appropriate authority to make regulations setting out the functions of
IMCASs. Subsection (2) providesthat those regulations may set out the stepswhich an IMCA needs
to take in fulfilling those functions. These steps should ensure that the IMCA supports the person
to participate as fully as possible in the decision; obtains and evaluates relevant information;
ascertains and represents the person's wishes, feelings, beliefs and values; finds out about all the
available options; and seeks a second medical opinion if necessary. Subsection (3) provides that
the regulations may aso set out the circumstances in which the IMCA may challenge the
decision-maker on behalf of the person, if appropriate.

Section 37: Provision of serious medical treatment by NHS body

113. This section applies where “ serious medical treatment” is to be provided or arranged by the
NHS for a person who lacks capacity, and there is no one for the treatment-provider to discuss it
with. If there is neither a person from the list in section 40 (such as an attorney under an LPA or
deputy) nor a non-professional carer or friend whom it is appropriate to consult, then an IMCA is
to beinstructed.
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114. Therole of the IMCA will be both to represent and to support the person in accordance with
the regulations made under section 36. The information and submissions provided by the IMCA
must be taken into account by the decision-maker.

115. Subsection (2) provides that where the person's treatment is regulated under Part 4 of the
Mental Health Act 1983, the IMCA does not need to be instructed under section 37(3). That Act
aready contains its own safeguards.

116. Subsection (4) makes provision in relation to urgent treatment. Subsection (6) provides that
the types of “serious medical treatment” to be covered will be set out in regulations. Subsection
(7) provides that regulations will also define the particular NHS bodies who will become subject
to the duties. The intention is that this will cover the bodies responsible for direct provision or
funding of treatment as appropriate.

Section 38: Provision of accommodation by NHS body

117. This section applies to long-stay accommodation in a hospital or a care home, or a move
between such accommodation, where this accommodation is provided or arranged by the NHS.
Subsection (9) clarifies that this section only applies when the accommodation is to be provided
for more than 28 days in relation to accommodation in hospital or more than 8 weeks in relation
to accommodation in a care home. The IMCA is to be instructed where such accommodation is
being proposed and a person lacks capacity to agreeto the arrangements and thereis no other person
to discuss it with. Again the role of the IMCA is both to support and to represent the person
concerned. Any information or submissions from the IMCA must be taken into account by the
NHS body.

118. Subsection (2) provides that where the person concerned is to be detained in hospital or
otherwise required to live in the accommodation in question under the Mental Health Act 1983,
the IMCA does not need to be consulted, asthat Act already containsits own safeguards. Subsection
(3) makes provision in relation to urgent placements.

119. Subsection (4) is intended to ensure that an IMCA is involved in relation to people whose
residenceisinitially intended to be less than 28 days/8 weeks (see paragraph 118) if the period is
later extended beyond the applicable period.

120. Subsections (6) and (7) define the types of care homes and hospitals which are covered under
by this section. Subsection (8) provides that regulations will also define the particular NHS bodies
who will become subject to the duties.

Section 39: Provision of accommodation by local authority

121. This section applies to long-stay accommodation (8 weeks or more) arranged by a loca
authority or achange in such accommodeation. It appliesto residential accommodation provided in
accordance with section 21 or 29 of the National AssistanceAct 1948. Thismay be accommodation
inacare home, nursing home, ordinary and sheltered housing, housing association or other registered
socia housing, or in private sector housing provided by alocal authority or in hostel accommodation.
The IMCA safeguard will also apply to people accommodated following discharge under section
117 of the Mental Health Act 1983.

122. The IMCA isto beinstructed where a person lacks capacity to agree to the arrangements and
there is no other person to discuss it with. Again the role of the IMCA is both to support and to
represent the person concerned. Any information or submissions from the IMCA must be taken
into account by the local authority.
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123. Subsection (3) provides that the IMCA does not need to be instructed where the person is to
be required under the Mental Health Act 1983 to livein the accommodation in question (for example,
as a reguirement of conditional discharge). Subsection (4) makes provision in relation to urgent
placements.

124. Subsection (5) is intended to ensure that an IMCA is involved in relation to people whose
residenceisinitialy intended to be less than 8 weeks if the period is later extended.

Section 40: Exceptions

125. This section provides that the independent mental capacity advocacy service does not have a
role when the person concerned aready has somebody who can speak with the provider of treatment
or accommodation (e.g. aperson chosen in advance, an attorney under an EPA or LPA, or adeputy).
This overrides sections 37(3), 38(3) and (4) and 39(4) and (5), which generally trigger the
involvement of an IMCA when there is no one appropriate to consult about the person's interests,
other than apaid or professional carer.

Section 41: Power to adjust role of independent mental capacity advocate

126. This section provides that the scope of the independent mental capacity advocacy service can
be extended, by regulations made for England by the Secretary of State or for Wales by the National
Assembly for Wales, to other sets of circumstances. Such regulations would follow consultation
about where the involvement of an IMCA might prove useful. Regulations made by the Secretary
of State will be subject to the affirmative procedure in Parliament (see section 65).

Miscellaneous and supplementary
Section 42: Codes of practice

127. This section provides for the Lord Chancellor to make and revise a code or codes of practice
to supplement the Act. Attorneys, deputies, professionals, paid workers, researchers and IMCAs
acting on behalf of adults who lack capacity will be under an obligation to have regard to any
relevant code. Any codes of practice issued will be alowed to be used as evidence in court or
tribunal proceedings.

Section 43: Codes of practice: procedure

128. This section sets out the procedure for issuing and revising any codes of practice. The Lord
Chancellor will have to consult the National Assembly for Wales and other appropriate persons
before preparing or revising acode. Draft codeswill haveto belaid before both Houses of Parliament
for 40 days. They may then beissued, provided that neither House has resolved to regject the draft.
The Lord Chancellor must arrange for the code to be brought to the attention of people who may
need to know about it.

Section 44: |lI-treatment or neglect

129. This section creates an offence of ill-treatment or wilful neglect of a person lacking capacity
by anyone responsible for that person's care, donees of LPAs or EPAS, or deputies appointed by
the court.

PART 2: THE COURT OF PROTECTION AND THE PUBLIC GUARDIAN
The Court of Protection
Section 45: The Court of Protection
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130. This section establishes a superior court of record, called the Court of Protection, which will
be able to sit anywhere in England and Wales. Welfare matters previously referred to the High
Court may be referred to this court. It isintended that the Court of Protection will have a regional
presence but will have acentral office and registry asdesignated by the Lord Chancellor. Additional
registries (being High Court district registries or county courts) may also be designated. Subsection
(6) provides that the former office of the Supreme Court known as the Court of Protection will
cease to exist.

Section 46: Thejudges of the Court of Protection

131. The Lord Chancellor or an appropriate person acting on his behalf will nominate judges to
exercise the jurisdiction of the Court of Protection. Subsection (2) sets out which judges may be
nominated. Subsection (3) gives the Lord Chancellor the power to appoint one of the senior
nominated judges to be designated President of the Court of Protection and another to be
Vice-President of the Court of Protection. Subsection (4) gives the Lord Chancellor the power to
appoint ajudgeto be Senior Judge of the Court of Protection, with various administrative functions.

Supplementary powers
Section 47: General powers and effect of ordersetc.

132. Subsection (1) givesthe Court of Protection the same powers as the High Court, for example
in relation to witnesses, contempt and enforcement.

Section 48: Interim ordersand directions

133. This section allows the court to make interim orders even if evidence asto lack of capacity is
not yet available, where there is reason for the court to believe that the person lacks capacity in
respect of a particular matter and it isin his best interests for the court to act without delay.

Section 49: Power to call for reports

134. This section makes provision for reportsto assist the court in determining a case. Such reports
can be commissioned from the Public Guardian, local authorities, NHS bodies or Court of Protection
Visitors. The Public Guardian isanew statutory official (see section 57) and the Court of Protection
Visitors replace current “Lord Chancellor's Visitors’” (see section 102 of the Mental Health Act
1983 and section 61). Local authority staff or NHS staff may already be providing services to the
person concerned and be able to report to the court on the basis of their existing involvement.

135. Subsections (7) to (9) allow the Public Guardian or Court of Protection Visitor who isreporting
to the court to have access to health, social services or care records relating to the person and
interview him in private. Where a Court of Protection Visitor isa Special Visitor (e.g. aregistered
medical practitioner or someone with other suitable qualifications or training) he may, on the
directions of the court, carry out medical, psychiatric or psychological examinations.

Practice and procedure
Section 50: Applicationsto the Court of Protection

136. This section provides that persons listed in subsection (1) can apply to the Court of Protection
as of right while others generally will be required to obtain permission from the court. Court of
Protection Rules can, however, providethat certain types of application will not require permission.
The factors that the court must have regard to when considering whether to grant permission are
listed in subsection (3) and are designed to ensure that any proposed application will promote the
interests of the person concerned, rather than causing unnecessary distress or difficulty for him.
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Section 51: Court of Protection Rules

137. The specidlist jurisdiction of the new court calls for specialist rules of court, which will be
made by the Lord Chancellor. Subsection (2) lists different mattersin relation to which rules may
be made and subsection (4) permits different provisionsto be madefor different geographical areas.

Section 52: Practice directions

138. This section gives power to make practice directions. These are directions about a court's
practices and procedures, issued for the assistance and guidance of litigants. They often support
and add detail to rules of court. Practice directions for the Court of Protection will have to be made
by the President with the approval of the Lord Chancellor or by another person (for example, the
Vice-President) with the approval of the President and the Lord Chancellor. Subsection (3) provides
that the Lord Chancellor need not approve any directions giving guidance about the law or the
making of judicial decisions. Section 51(3) enables Court of Protection Rules, instead of providing
for any matter, to refer to provision made or to be made by these directions. The intention is to
make rules accompanied by practice directions, on the model of the Civil Procedure Rules 1998.

Section 53: Rights of appeal

139. This section concerns appealsfrom the Court of Protection and will be supplemented by Court
of Protection Rules. Subject to such rules, an appeal will lie from any decision of the court to the
Court of Appeal. However, the Court of Protection will comprise a range of judges at different
levels. It is therefore intended to make provision by rules of court, by virtue of subsection (2), so
that decisions made at alower level of the Court of Protection are appealed to ahigher judge within
the Court of Protection. Rules may make further detailed provision as to permission to appea and
may provide that where an appeal has already been made to ahigher judge of the Court of Protection
no appeal may be made to the Court of Appeal from that decision unless the Court of Apped
considers that the appeal would raise an important point of principle or practice or there is some
other compelling reason to hear the appeal. Thismatchesthe“ 2™ appeal” test in the Civil Procedures
Rules 1998, Rule 52.13.

Fees and costs
Section 54: Fees

140. This section concerns the setting of fees chargeable by the Court of Protection (which will be
by order of the Lord Chancellor with the consent of the Treasury). The order will be subject to the
negative resol ution procedure (see section 65(2)). The order may set the level of fees, any exemptions
from and reductions in the fees and any partial or whole remission of fees. Prior to making the
order the Lord Chancellor must consult with the President, Vice-President and Senior Judge of the
Court of Protection. The Lord Chancellor must take reasonably practicable steps to give out
information about fees. Similar provision is made about other court feesin section 92 of the Courts
Act 2003.

Section 55: Costs

141. This section concerns the costs of Court of Protection proceedings and will be supplemented
by Court of Protection Rules. Subject to such rules, the court will have discretion to make costs
orders, including wasted costs orders, against legal or other representatives. It seeksto put the new
court in the same position as the other civil courts.

Section 56: Fees and costs: supplementary
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142. This section provides that the Court of Protection rules can deal with the way in which, and
funds from which, fees and costs are to be paid and make provision for them to be charged against
the estate of the person concerned. It is modelled on the Mental Health Act 1983, section 106.

The Public Guardian
Section 57: The Public Guardian

143. This section provides for a new public official, the Public Guardian, to be appointed by the
Lord Chancellor. The Public Guardian will have staff and officers so that he can discharge his
duties. The Lord Chancellor may also enter into contracts with other persons for the provision of
officers, staff or services for the discharge of the Public Guardian's functions.

Section 58: Functions of the Public Guardian

144. This section sets out the role of the Public Guardian and may be supplemented by regulations
made by the Lord Chancellor. It is intended that regulations will set out in more detail how the
Public Guardian will exercise his administrative duties in connection with court-ordered security
and reports. The regulations will also deal with fees and the sources from which they may be met.

145. The functions of the Public Guardian are set out in subsection (1). They include establishing
and maintaining registers of lasting powers of attorney and of orders appointing deputies and
supervising deputies. He may also direct Court of Protection Visitors to visit donors or donees of
LPASs, deputies or those appointing them. He may deal with complaints and concerns expressed to
him about how an attorney or deputy isexercising his powers. He may also publish any information
he thinks appropriate about his work.

146. Subsection (2) provides that certain functions may be discharged in co-operation with any
other person who hasfunctionsin relation to the care or treatment of the person to whom the power
of attorney or appointment of a deputy relates. It is intended that the Public Guardian will work
closely with organisations such as local authorities and NHS bodies.

147. Subsection (4) provides for regulations made by the Lord Chancellor to make provision for
the setting of fees which may be charged by the Public Guardian, and for any exemptionsfrom and
reductionsin the fees and any partial or whole remission of fees.

148. Subsections (5) and (6) allow the Public Guardian to examine and take copies of relevant
health, social services or care records, and to interview the person concerned in private. Thisisto
ensure that the Public Guardian will be able to carry out his functions. The Public Guardian has
similar rights when reporting to the Court of Protection (see section 49(7) and (8)). Court of
Protection Visitors are given similar rights (see section 61(5) and (6)).

Section 59: Public Guardian Board

149. This section provides for a body, to be known as the Public Guardian Board, members of
which are to be appointed by the Lord Chancellor. The Board will scrutinise and review the Public
Guardian's work and make recommendations to the Lord Chancellor.

150. The Board must have at least one member who is a judge of the Court of Protection and at
least four members with appropriate knowledge or experience of the Public Guardian's work.
Subsection (6) provides aregulation-making power that will allow the Lord Chancellor to set out
in more detail how members will be appointed and how the Board will operate.



Mental Capacity Act 2005 Page 220

151. Subsection (8) provides for the Lord Chancellor to make payments to members of the Board
for reimbursement of expenses, allowances and remuneration. Subsection (9) requires the Board
to make an annual report to the Lord Chancellor.

Section 60: Annual report

152. This requires the Public Guardian to make an annual report about his work to the Lord
Chancellor, who must within one month of receipt lay a copy of the report before both Houses of
Parliament.

Court of Protection Visitors
Section 61: Court of Protection Visitors

153. Court of Protection Visitors are appointed to carry out visits and produce reports, as directed
by the court (section 49(2)) or the Public Guardian (section 58(1)(d)) in relation to those who lack
capacity. Their functions and powers are similar to those of Lord Chancellor's Visitors appointed
under Part 7 of the Mental Health Act 1983.

PART 3: MISCELLANEOUSAND GENERAL
Declaratory provision
Section 62: Scope of the Act

154. This confirms that the Act has no effect on the law relating to unlawful killing or assisting
suicide.

Private international law
Section 63: I nternational Protection of Adults

155. This introduces Schedule 3 which makes provision as to the private international law of
England and Wales in relation to persons who cannot protect their interests. For example it
determines which jurisdiction should apply when anational of one country isin another.

General
Section 66: Existing receiversand enduring power s of attorney etc.

156. This repeals Part 7 of the Mental Health Act 1983 (management of property and affairs of
patients) and the whole of the Enduring Powers of Attorney Act 1985, but introduces transitional
provisions.

Section 67: Minor consequential amendments and repeals

157. This section enables the Lord Chancellor to make secondary legislation (orders) to give effect
to the Act. Any such order which amends or repeals primary legislation (an Act of Parliament or
General Synod Measure) will be subject to the affirmative resolution procedure in Parliament.

SCHEDULES
Schedule 1: Lasting power s of attorney: formalities
Part 1. Making instruments

158. This Part sets out the requirements with regard to the form and execution of an LPA. A
document which fails to comply with the provisions of this Schedule or regulations made under it
will not generally create an LPA and consequently will not give any powers to the donee. An LPA
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must be in the form prescribed by regulations. The form must also contain statements by both the
donor and the donee of the power to the effect that they have read, or have had read to them, such
information as may be prescribed. The LPA must include names of any persons whom the donor
wishes to be notified of any application to register the LPA (“named persons’) or a statement that
there are no such persons.

159. The form must also include a certificate by a person of a prescribed description that, in his
opinion, at the time when the donor executes the instrument he understands the purpose of the
instrument and the scope of the authority conferred, that no fraud or undue pressure is being used
to induce him to create an LPA, and that there is nothing else that would prevent an LPA from
being created by the instrument. The Public Guardian may treat an LPA differing in animmaterial
respect from the prescribed form as sufficient to create an LPA. The Court of Protection has the
power to make a declaration that an instrument not in the prescribed form is to be treated asif it
were, if satisfied that the persons executing the instrument intended to create an LPA.

Part 2: Registration

160. The powers given in an LPA to the donee cannot be exercised until the document has been
registered. In order to register an LPA an application must be made by the donor or donee(s) to the
Public Guardian. When about to apply to register the LPA, the donor or donee(s) must notify the
named personsto inform them of the pending registration. The Public Guardian isrequired to notify
the donor or donee(s) (depending on who makes the application). The court will have the power
to dispense with the notification requirement on the application of either the donor or donee.

161. If theinstrument received by the Public Guardian isflawed in someway (that is, it isineffective,
or contains a provision that would make it inoperable as an LPA), the Public Guardian must refer
it to the Court of Protection and must not register the instrument in the interim. The court can either
remove (or “sever”) the offending provision from the instrument or direct the Public Guardian not
to register the LPA instrument. If the court seversa provision, the Public Guardian can then register
the instrument, but must attach a note to that effect to it.

162. Objections can be madeto the registration of the L PA within aprescribed period. An objection
by a donor to registration by the donee(s) must be made to the Public Guardian and the court will
only direct him to register the LPA if satisfied that the donor lacks capacity to object. An objection
by a donee or named person on the basis that the LPA has been revoked (for example, because of
bankruptcy of the donee) must also be made to the Public Guardian who, if satisfied, will not register
the LPA. If the person wishing to register the LPA disagrees with the Public Guardian's decision
not to register the instrument, he can apply to the court. If the court finds that the grounds for the
Public Guardian objecting to registration are not established, the court can direct the Public Guardian
to register the LPA. An objection by a donee or named person on such other grounds as may be
prescribed must be made to the court. The Public Guardian must not register the instrument, unless
told to do so by the court, where it appears to him that there is a deputy appointed for the donor
and that the powers of the deputy would conflict with the powers to be conferred on the donee.

Part 3: Cancellation of registration and notification of severance

163. The Public Guardian will cancel an LPA if heis satisfied that the power has been revoked on
the basis of:

* the donor's bankruptcy;

» the donee giving up his/her appointment by exercising a disclaimer;

* the death of the doneg;
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« the insolvency of the donee;

« the dissolution or annulment of amarriage or civil partnership between donor and doneg;
and

« the lack of capacity of the donee.

164. The court must direct the Public Guardian to cancel the registration of an LPA if the court:
* decides that arequirement for creating the LPA was not met;
* decides that the power has been revoked or otherwise come to an end; or
* revokes the power on fraud or undue pressure grounds.

165. On cancellation of the registration of an LPA the Public Guardian will notify both the donor
and donee to this effect. Where the court has removed a provision from an instrument, paragraph
19(2)(a) requires the court to notify the Public Guardian of the severance of that provision. And
where the court determines that a provision in an instrument means that instrument cannot operate
asavalid LPA, paragraph 19(2)(b) requires the court to direct the Public Guardian to cancel the
registration of that instrument asan LPA.

Part 4: Records of alterationsin registered powers

166. A note of any revocation of an LPA, because of the donor or donee's bankruptcy, which only
takes effect in so far as the power relates to the property and affairs of the donor will be attached
to the LPA by the Public Guardian. The Public Guardian must also attach a note to an instrument
If an event has terminated the appoi ntment of the donee but not revoked the instrument (for example,
if there is more than one donee), where a donee's ability to act has been suspended by the making
of aninterim bankruptcy restrictionsorder or the appointment of the donee has been replaced under
the terms of the LPA. The Public Guardian must give the donor and donee notice of any notes
attached to the LPA. Where the court has notified the Public Guardian that it hasremoved aprovision
from an instrument, paragraph 24 requires that the Public Guardian must attach anoteto that effect
to the instrument.

Schedule 2: Property and affairs. supplementary provisions

167. This contains detailed provisions relating to the court's powers in relation to property and
affairs, in particular the making of wills and settlements. Paragraphs 1 to 4 deal with willsthat can
be made on behalf of an adult lacking capacity. These are generally known as “ statutory wills’
when made under the Mental Health Act 1983, Part 7. Paragraphs 5 and 6 concern settlements, that
IS putting a person's property into a trust. Paragraph 7 enables the court to direct the transfer of
stocks to a person appointed outside England and Wales.

168. Paragraph 10 specifies that only a representative appointed by the Court of Protection may
exercise the powerswhich the person concerned has as patron of abenefice. A beneficeisafreehold
office in the Church of England, such asthe vicar or rector of aparish, and the patron of abenefice
has the right to present a priest for admission to that benefice. The representative must be an
individual capable of appointment by a patron as his representative under section 8(1)(b) of the
Patronage (Benefices) Measure 1986. This means he must be acommunicant member of the Church
of England (or of a Church in communion with it) or a clerk in Holy Orders. The representative
will discharge the person's functions as patron of the benefice not only presenting a priest to a
vacant benefice, but also performing other functions of the patron such as acting as a consultee
when there is a proposal to suspend presentation under section 67 of the Pastoral Measure 1983.
In discharging his functions, the representative is subject to the provisions of the 1986 Measurein
the same way that a representative appointed by a patron with capacity would be.
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Schedule 3: International protection of adults

169. This makes provision as to the private international law of England and Wales in relation to
persons who cannot protect their interests. In particular, it gives effect in England and Wales to the
Convention on the International Protection of Adults signed at the Hague on 13th January 2000
(Cm. 5881) (the “Hague Convention”) (the text of which is avalable at:
http://www.hcch.net/e/conventions/menu35e.html.).

170. 1t should be noted that for the purposes of the Hague Convention, England and Wales, Scotland
and Northern Ireland are treated separately because they constitute separate jurisdictions. The
provisions of Schedule 3 are intended to be compatible with the provisions of Schedule 3 to the
Adults with Incapacity (Scotland) Act 2000 which provided for the private international law of
Scotland in this field and implemented the Hague Convention for Scotland. Scotland is as yet the
only country to have ratified the Convention, which will enter into force only once it has been
ratified by three states. However, Schedule 3 provides private international law rules to govern
jurisdictional issues between Scotland and England/Wales, irrespective of whether the Convention
isinforce.

Part 1: Preliminary

171. This Part contains relevant definitions and introductory provisions. The definition of “adult”
in paragraph 4 is consistent with the Act but is not the same as the definition provided in the Hague
Convention.

Part 2: Jurisdiction of competent authority

172. Part 2 of the Schedule providesthe grounds, based on Articles5to 11 of the Hague Convention,
on which the Court of Protection will exercise its jurisdiction under the Act when dealing with
cases with an international element. Paragraph 7(1) provides that the court may exercise its
jurisdiction in relation to: an adult habitually resident in England and Wales; an adult's property in
England and Wales; an adult present in England or Wales or who has property there, if the matter
Is urgent; or an adult present in England and Wales, if a protective measure which is temporary
and limited in its effect to England and Wales is proposed in relation to him.

173. Paragraph 7(2) providesthat an adult present in England and Walesisto betreated as habitually
resident if his habitual residence cannot be ascertained, heisarefugee or he has been displaced as
aresult of disturbance in the country of his habitual residence.

174. Once the provisions of the Convention are in force the court will aso be able to exercise
jurisdiction, in so far as it cannot otherwise do so under the provisions of paragraph 7, in relation
to aBritish citizen with acloser connection with England and Wal es than with Scotland or Northern
Ireland. The jurisdiction may be exercised provided that the court considers that it isin a better
position to assess the interests of the adult, that certain requirements as to notification of other
Convention countries are complied with and that other Convention countries which may have
jurisdiction on certain grounds have not dealt, or are not dealing with the matter (paragraph 8(2)(c)
and Article 7 of the Hague Convention).

Part 3: Applicable law

175. Part 3 of the Schedule makes provision as to which law is to apply in various situations.
Although the Court of Protection will normally apply the law of England and Wales, and the
conditions of implementation of any protective measure taken abroad will be governed by the law
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of England and Wales if implemented here, the court may apply the law of another country if it
thinks that a matter has a substantial connection with that country (paragraphs 11 and 12).

176. In addition the donor of aforeign power akin to an LPA may specify that the law applicable
to the existence, extent, modification or extinction of the power is to be the law of a country of
which heisanational, in which heis habitually resident, or in which he has property. If the power
Is exercised in England and Wales the law of England and Wales shall, however, apply to the
manner of the exercise of the power. Regulations may apply the provisions of Schedule 1 (lasting
powers of attorney: formalities) to such foreign powers (paragraphs 15).

177. The court may disapply or modify a lasting power (including a foreign power) where the
power isnot exercised in amanner sufficient to guarantee the protection of the donor or his property.
In these circumstances the court must, so far as possible, have regard to any foreign law applicable
by virtue of this (paragraph 14).

178. ThisPart provides protection for athird party who entersinto atransaction with arepresentative
on behalf of a person, where that representative was actually not entitled so to act under the law of
a country other than England and Wal es applicable by virtue of this Part. Protection is provided if
the third party neither knew nor ought to have known that such a law was applicable (paragraph
16); ensures that mandatory provisions of the law of England and Wales apply regardless of any
other system of law that would apply (paragraph 17); and provides that nothing in this Part of the
Schedule requires or enables the application in England and Wales of a provision of the law of
another country that is manifestly contrary to public policy (paragraph 18).

Part 4: Recognition and enfor cement

179. Part 4 of the Schedule provides for the recognition and enforcement of protective measures
taken in other countries. It provides that a protective measure is to be recognised in England and
Walesif it was taken on the ground that the adult is habitually resident in the other country. It a'so
providesthat a protective measure taken in another Convention country isto be recognised provided
that it was taken on aground provided for in the Convention (the same grounds on which the Court
of Protection will exercisejurisdiction under Part 2) (paragraph 19(1) and (2)).

180. However the court may refuse to recognise a protective measure where it thinks that the case
in which the measure was taken was not urgent, the adult was not given an opportunity to be heard,
and that omission amounted to a breach of natural justice. The court may also refuse to recognise
a protective measure if recognition of the measure would be manifestly contrary to public policy,
the measure would be inconsistent with a mandatory provision of the law of England and Wales,
or the measure is inconsistent with one subsequently taken or recognised in relation to the adult

(paragraph 19(3) and (4)).

181. Paragraph 20 provides for any interested person to apply to the court for a declaration as to
whether a protective measure taken under the law of a country other than England and Walesisto
be recognised in England and Wales.

182. Paragraph 22 provides for an interested person to apply to the court for a declaration as to
whether a protective measure taken under the law of, and enforceable in, a country other than
England and Wales is enforceable, or to be registered, in England and Wales in accordance with
Court of Protection Rules.

Part 5. Co-operation
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183. Part 5 of the Schedule provides for co-operation between authorities in England and Wales
and authorities in other Convention countries.

Part 6: General

184. Part 6 includes powers to make further provision as to private international law by Order in
Council and regulations (paragraphs 31 and 32). An Order in Council under paragraph 31 will be
subject to the negative resolution procedure in Parliament. Regulations under paragraph 32(1)(b)
will be subject to the affirmative resolution procedure (see section 65).

Schedule 4: Provisions applying to existing enduring power s of attorney

185. This Schedule has effect in relation to any EPAs remaining at the time of the repeal of the
Enduring Powers of Attorney Act 1985. It ensures that such instruments will continue to have the
same legal effect asthey had at the time they were made. They will aso continue to be governed
by the legal rules and procedures which were in place at the time they were made. The Schedule
therefore restates with amendments the relevant provisions of the Enduring Powers of Attorney
Act 1985. The amendments relate to the distribution of the functions of the original Court of
Protection between the new Court of Protection and the new office of the Public Guardian.

Part 1: Enduring power s of attorney

186. Part 1 sets out the main elements of EPAS. They are not revoked by any subsequent mental
incapacity of the donor of the power, unlike ordinary powers of attorney. Such a power is only
created if it isin the prescribed form and complies with the provisions in paragraph 2 of this Part.
This Part also deals with the scope of EPAs. Both general and specific powers may be subject to
conditions and restrictions as set out by the donor. A donee may from time to time make giftsfrom
the donor's property to people connected to the donor (including himself) and to any charity the
donor may have been expected to make giftsto. Thisis subject to any conditions or restrictions as
mentioned above and also to the reasonabl eness of such gifts with regard to the size of the donor's
estate.

Part 2: Action on actual or impending incapacity of donor

187. This Part outlines the steps which should be taken on the actual or impending incapacity of
the donor. Once the attorney believes that the donor is or is becoming mentally incapacitated he
or she must immediately make an application to the Public Guardian to register the power. Part 3
deals with the steps which must be taken before the application to the Public Guardian is made.
Theapplication for registration must be madein the prescribed form and must contain the appropriate
statements (as prescribed by regulations).

Part 3: Notification prior to registration

188. Part 3 sets out the steps which should be taken by the attorney before making an application
to the Public Guardian to register the power. The attorney must give notice of his intention to
register the power to al those entitled to receive notice. These people can include the donor's spouse
or current partner, the donor's children and the donor's parents. The attorney is a'so under a duty
to give notice of hisintention to register to the donor. The attorney may apply to the court to dispense
with this requirement to give notice to entitled persons. Notices should be in the prescribed form
and must contain specific information, especially with regard to the right of that person to object
to registration.

Part 4. Registration
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189. Where an application for registration is made in accordance with the provisions of Part 2, the
Public Guardian must register the instrument unless a valid notice of objection has been made in
accordance with the provisions of this part. A notice of objection isvalid if made on one or more
of the following grounds:

« that the power was not valid as an EPA;

« that the power created no longer exists,

« that the application is premature because the donor is not yet becoming mentally incapable;

« that fraud or undue pressure was used to induce the donor to create the power;

« that, having regard to al the circumstances, the donee is unsuitable to be the donor's

attorney.

190. Itisfor the court to decide whether any of those groundsis actually made out and if so it must
direct the Public Guardian not to register the instrument. If the court is satisfied that fraud or undue
pressure was used or that the doneeis unsuitable, then it must also order the revocation of the power
created by the instrument.

191. Where it appears that there is no one to whom notice has been given or the Public Guardian
has reason to believe that appropriate inquiries might bring to light evidence on which he could be
satisfied that one of the valid grounds of objection was established, he must not register the
instrument and must undertake such inquiries as he thinks appropriate. If, after those inquiries, he
considers one of the grounds of objection to be made out, he must apply to the court for directions
and must not register the instrument except in accordance with such directions. The Public Guardian
must not register an EPA if a deputy has been appointed and the powers of the attorney would
conflict. Again, the court may give directions.

Part 5: Legal position after registration

192. Once an EPA has been registered any revocation of the power must be confirmed by the court.
A disclaimer by the attorney is not valid until the attorney has given notice of such to the Public
Guardian. Furthermore, the donor cannot alter in any way the scope of the power given in the
registered power. This Part also sets out the role of the court with regard to registered powers. The
court has a number of functions, not least the power to decide any question about the meaning or
effect of an EPA. The court is also under an obligation to direct the Public Guardian to cancel the
registration of a power in a number of circumstances (for example, if it is satisfied that the donor
iIsand islikely to remain capable or that undue force or pressure was put on the donor to create the
power). The full list of circumstances is given in paragraph 16(4). This Part also lists the
circumstances under which the Public Guardian is obliged to cancel the registration of a power,
such as on receipt of a disclaimer from the attorney.

Part 6: Protection of attorney and third parties

193. This Part provides protection for those who act under a power which isinvalid aslong as at
the time of acting they did not know that the power was invalid or that, had the EPA been valid,
either an event had occurred which would have revoked the power or that the power would have
expired. Any transaction between an attorney and another personisvalid unlessthat personisaware
of any of those matters.

Part 7: Joint and joint and several attorneys

194. A document which appoints more than one attorney cannot create an EPA unlessthe attorneys
are appointed to act jointly or jointly and severally. Where attorneys are appointed to act jointly
and severally, if one of them fails to comply with the necessary requirements for the creation of an
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EPA, then the document will not create a power in his case. But this will not affect the creation of
apower inrelation to the other attorneys. If one or more (but not both or all) of the attorneys applies
to register the document, they must notify the other attorney(s) of this.

Schedule 5: Transitional provisions and savings

195. Schedule 5 sets out transitional arrangements arising from the repeal of Part 7 of the Menta
Health Act 1983 and repeal of the Enduring Powers of Attorney Act 1985.

196. In particular, Part 1 sets out provisions for enabling receivers appointed under the Menta
Health Act 1983 to continue. Paragraph 1(2) providesthat after implementation the Act shall apply
asif any receiver for the person were, in fact, a deputy appointed in relation to that person, but only
with the functions he had as a receiver. Part 2 allows for the continuation of procedural matters
(e.g. appeas and other legal proceedings) relating to EPAs which remain in place by the time the
Enduring Powers of Attorney Act 1985 is repealed.

COMMENCEMENT

197. The Act (with the exception of sections 30 to 41) will come into force on dates appointed by
the Lord Chancellor. Sections 30 to 41 will come into force on dates appointed by the Secretary of
State (in relation to England) and the National Assembly for Wales (in relation to Wales).

PARLIAMENTARY STAGES
198. Thefollowing table sets out the dates for each stage of thisAct's passage through Parliament.
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