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Purpose of the Report: 
To ask the Board to formally endorse the principles for business to be discussed in private. 
 
The Trust and the Board are committed to working in an open and transparent way and to 
limit business discussed in private to only strictly confidential business. The proposed 
criteria, which are based on relevant legislation and best practice, are the ones we have 
been using in practice to date, and so we are asking the Board to formally adopt them. 
 
The criteria have been redrafted with input from the Chair of the Audit Committee. 
  

 
Summary of Key Issues: 
The following criteria are proposed for business to be discussed in private: 
 

i. Any matter arising from individual contracts of employment (as opposed to 
general HR policy issues); 

ii. Any matter which involves the consideration of confidential information which the 
Trust has a duty of confidentiality to a third party; 

iii. Commercial matters where public disclosure might reasonably be expected to 
disadvantage the Trust in commercial relationships; 

iv. Legal advice and communications with legal advisers subject to legal privilege; 
v. The conduct of actual or anticipated litigation, including any arbitration or dispute 

resolution process;   
vi. Drafts of documents not in final form where early publication is restricted by 

external regulatory authorities. 
 

 
Strategic priorities this paper supports (Please check box including brief statement) 
Improving service user satisfaction ☒ The Trust operates in an open and transparent 

way 
Improving staff satisfaction ☒ As above 
Maintaining financial viability ☐  

 
Committees/Meetings where this item has been considered: 
Date Committee/Meeting  
Various None 

 
Implications: 
Equality Analysis No equality implications.  
Risk and Assurance The Trust fails to identify appropriately items for discussion in 

private, potentially exposing the organisation to adverse criticism 
and damage its reputation.  
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Service 
User/Carer/Staff  

Individual service user and staffing matters are discussed in 
accordance with the law.   

Financial  No financial implications. 
Quality No quality implications. 

 
Supporting Documents and Research material 

a. Health and Social Care Act (2008) 
b. The Public Bodies (Admission to Meetings) 1960 Act 
c. Freedom of Information Act (2000) 
d. Data Protection Act (1998) 

 
Glossary 
Abbreviation In full 
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1.0 Background and Introduction 
 
1.1 The Trust and the Board are committed to working in an open and transparent 

way and to limit business discussed in private to only strictly confidential 
business.   
  

1.2 The Health and Social Care Act includes a requirement for all meetings to be 
open to the public with the proviso “but the Constitution may provide for 
members of the public to be excluded from a meeting for special reasons”. The 
Act however does not define ‘special reasons’.  

 
1.3 The Public Bodies (Admission to Meetings) 1960 Act includes provision for the 

discussion of confidential business in private sessions. Under the terms of the 
Act, a Board may by resolution, exclude the public from a meeting (whether 
during the whole or part of the proceedings) whenever publicity would be 
prejudicial to the public interest by reason of the confidential nature of the 
business to be transacted or for other special reasons stated in the resolution ....” 

 
1.4 The Trust’s Constitution makes provision for admission and exclusion of the 

public and the press from Board meetings (Annex 8 – Standing Orders for the 
Practice and Procedure of the Board of Directors, section 3.18, page 131) but 
does not define the criteria.  

 
1.5 Based on our review of other Trusts’ Board papers, we publish more information 

under our Part 1 meetings in public than most. For example, many Trusts do not 
discuss any strategic items in public.  
 
 

2.0 Proposal and Next Steps 
 

2.1 Based on the above guidance and taking into consideration the Freedom of 
Information Act, the Data Protection Act, and having benchmarked good practice 
for Foundation Trusts, the following criteria are proposed. These are already the 
criteria we have been following in practice in setting the Board agendas: 
 
i. Any matter arising from individual contracts of employment (as opposed to 

general HR policy issues); 
ii. Any matter which involves the consideration of confidential information which 

the Trust has a duty of confidentiality to a third party; 
iii. Commercial matters where public disclosure might reasonably be expected to 

disadvantage the Trust in commercial relationships; 
iv. Legal advice and communications with legal advisers subject to legal 

privilege; 
v. The conduct of actual or anticipated litigation, including any arbitration or 

dispute resolution process;   
vi. Drafts of documents not in final form where early publication is restricted by 

external regulatory authorities. 
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3.0 Action being requested 
 
3.1 The Board is asked to: 
 

• DISCUSS and APPROVE formally the criteria for discussion of 
confidential business in private. 
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